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The socio-legal situation apart, the other hard reality is that 
some 75 per cent of the world’s 17 million refugees and some 
80 per cent of 1.5 billion people in various parts of the world 
enduring poverty, hunger, disease and shelterness, are women 
and children. © 

Indeed among the most vulnerable of all groups are the 
children. Of course, concern of the international community for 
the well-being of a child or his/her family, without any distinction 
and discrimination whatsoever has been repeatedly expressed in 
various instruments. The two specific ones, the Declaration and 
the Convention on the Rights of the Child, respectively, set 
forth some basic principles which include enjoyment of special 
protection and provision for special opportunities and facilities, 
by law and other means, to enable a child develop physically, 
mentally, morally, socially, in a healthy and normal manner. 
Every child is entitled to adequate nutrition, medical care, 
education, housing and recreation. He is to be protected from 
all forms of neglect, cruelty and exploitation. “Mankind owes 
the child the best it has to give” proclaims the UN Declaration. 

Fine words and pious hopes, indeed. Countless Children — 
50 million at a conservative estimate — are surviving in the 
streets through menial work, begging, theft and prostitution, 
with no proper home or family care. In Asia, Africa and Latin 
America, 14 per cent of the children die within a year of their 
birth because of lack of medical facilities and necessary nutrition. 
Among those who survive, nearly 40 per cent do not ever get 
a chance to go to primary school, 68 per cent do not move up 
to secondary school and more than 90 per cent do not make to 
higher studies level. 

There is no question of parks, playground or other 
recreational facilities for them. Open rough fields, if available 
nearby, or narrow dingy streets, serve as their only playgrounds. 
They donot know the better and perhaps life could be still 
enjoyable for them. But this is not to be. A very high percentage 
of children (no reliable statistics are available in that regard) 
are subjected to forced labour and exploitation. Child labour is 
a common phenomenon in almost all countries of the Third 
World. 

What is still worse is 50 per cent do not get the basic needs 
of life; for 30 per cent, there is no shelter from the sun, or the 
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wind, rain or cold. They suffer from hidden hunger — what is 
referred to, in the UN jargon, as “invisible malnutrition”. 
UNICEF reports indicate that invisible malnutrition touches the 
life of approximately 25 per cent children of the developing 
count countries’ and three-fourth of them are in Asia. It quietly 
steals away their energy; it gently restrains their growth; ‘it 
gradually lowers their resistance and in both cause and 
consequence it is inextricably interlocked with illness and 
infections which both sharpen, and are sharpened by, 
malnutrition. 

UNICEF reports present a pathetic picture, which statistics 
cannot express, of how a child quietly passess away — to see 
a mother sitting, hour after anxious hour leaning her child’s 
body against her own; to see the child turn on limbs which are 
unnaturally still, stiller than is sleep. The child yawns and one 
sees the living pink at the roof of the child’s mouth in shocking 
contrast to the already dead-looking greyness of the skin — the 
colours of its life and death; to see the uncomprehending panic 
in eyes which are still clear and lucid eyes of a child and then 
to know in one endless moment that life has gone. Some 40,000 
children die like this in a world where even cats and dogs can 
afford fillet of beef. . 

Malnutrition, it is estimated, can be overcome specifically 
in terms of ‘calorie intake’, if only one per cent of the grain 
production of the world, or 15 per cent of what is kept in cold 
Storage, at an approximate cost of $ 16 billion for maintaining 
stability in market prices, or less than 20 per cent of what is fed 
to cattle (to obtain juicy beef) in the industrially advanced and 
affluent countries in the North, is used to meet the needs of 
hungry children in the developing countries of the South. 

What is analysed above covers only a part of the grim 
human rights situation prevalent to day. It does not present the 
whole picture. Indeed, given the complex dimensions of the 
existing state of human rights, the whole scenario cannot be 
encapsuled into a single study, whatever its size. One aspect of 
the situation however is very clear that the promises and 
aspirations set out in the Universal Declaration of Human Rights 
a a ae: in several international instruments, remains 
argely unfulfilled. The right to life — to an adequate standard 


of living, to freedom of expression, to protection from torture, 
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inhuman treatment or arbitrary arrest and many of the “common 
standards of achievement for all peoples and nations” are as far 
from realization now as ever. If this is a depressing evaluation, 
it is nonetheless a reality for the majority of human-kind, 
particularly those living in poor countries. 

Among the people of the affluent Western nations also, 
there is venher indifference,“or a deeply felt;sense-.of 
dissatisfaction and frustration about the lack of progress towards 
universal respect for and observance of human rights. 

Do we not possess the ability to achieve peace, prosperity 
human rights for all? Have we set standards we can never hope 
to attend? What is preventing human-kind from reaching these 
standards? And how can the international community contribute 
to the realization of these fundamental objectives. 

All this bring us to the point that the problem of human 
rights is intrinsically bound up with socio-economic, political 
environment and the relationship that obtains at a given time 
between a person and the institutions on which his/her existence 
depends. A related point is that the interdependence of the world 
is an inexorable fact, though it ‘manifests itself more by its 
tragic consequences than by its positive affirmation. The 
fundamental problems of human conditions, therefore of human 
rights, today, know no national, regional, political or ideological 
frontiers. Concerted efforts are essential to improve the human 
rights situation not only at local/national level but also at global 
level. While democratic system of governments at national level 
is a pre-requisite for the realization of human rights but 
democratization and humanization of international relations are 
essential, too. 

Human Rights problems cannot be tackled in isolation with 
other pressing problems. For instance, arms control; a world 
that spends more than 3 billion dollars a day on armed forces 
and armament; but cannot afford a tiny fraction of that amount 
towards eradication of poverty, shelterlessness, disease etc., is 
a world with very topsy turvy priorities. Who is responsible for 
the poor developing countries spending a major part of their 
meagre resources on acquisiton of arms? Who supply the arms 
to them and why and for whose benefit? Another problem relates 
to North-South issues. While local national efforts are essential 
to meet the socio-economic needs of the people, there is urgency 
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for equitable management of the world economy. The existing 
economic [dis] order where prosperity of few is dependent on 
the poverty of many is the very negation of the concept of 
universal respect for human rights. 

There is need for wider awareness among people. There is 
need for global movement to set right the wrongs that are being 
perpetuated. 


Hil 


Human rights are essentially the rights of people both as 
individuals and in groups. It is therefore obvious that the activity 
on behalf of human rights cannot yield much practical results if 
it remains confined to actions by Governments or to discussions 
and recommendations at the intergovernmental level and 
acceptance of their recommendations (which in practice are 
disregarded with impunity) by the Governments. There is need 
for institutional arrangements at local/national/regional/global 
level as well as persistent Maen and living action by the 
people themselves. 

Over the decades and most esheceliy since the 1970s, there 
has been an explosive emergence of local, national and 
international organizations formed by people themselves on every 
continent and in almost every country of the world working for 
the promotion and protection of human rights. These non- 
governmental organizations (NGOs) vary enormously in their 
membership, in the scope of their activities and programmes, 
and the influence or impact they have in domestic, regional and 
international arena. This is so because NGOs have emerged in 
response to specific conditions and crises and are the product of 
social action, history and culture. Nonethless these NGOs in all 
their diversity comprise a human rights movement, the dynamo 
that had driven the struggle against arbitrary rule, for self- 
determination for social and economic justice. However, there 
is still need for evolving an all pervasive peoples’ forum, at 
global level. 

While inter-governmental conferences have become a 
‘routine’, there is still no forum where people in their individual 
capacity or in organized groups (NGOs) could meet periodically 
(with the active participation of experts from inter-governmental 
organizations concerned with human rights) for exchange of 
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views and information and to plan concerted actions to promote 
the common objectives. 

Further, NGOs especially in the developing countries, have 
little opportunity for exchange of experiences, information- 
sharing and solidarity-building among themselves. Thus, there 
is a clear need for greater interaction leading to the development 
of more enduring linkages between human rights activists, 
educationists and jurists as individuals or in organized groups. 
Furthermore, a forum providing periodical meetings among them 
could perform its role as a catalyst: to review the progress or 
lack of it, in the implementation of international norms of human 
rights and to draw attention of inter-governmental organizations, 
especially the United Nations and its specialized agencies 
concerned with human rights problems, to situations which have 
been neglected and/or have not attracted adequate attention. 
And thereby prompting inter-governmental bodies, as also 
Governments, to take necessary action against violation of human 
rights. 

It may be noted here that the Charter of the United Nations 
(Article 71) enjoins the world body to hold consultations with 
non-governmental organizations concerned with matters of 
human rights. However, many of the NGOs especially in the 
developing countries cannot afford to maintain ‘liaison’ or 
‘consultative’ status’ with the United Nations and its specialized 
agencies. Hence, there is little opportunity for them to interact 
with these agencies and no way for inter-governmental bodies 
like the United Nations and the specialized agencies to ascertain 
the views of all grass-root NGOs. 

Furthermore, most of the non-governmental organizations 
generally focus attention only on some specific facets of human 
rights problems. As for example, most of the NGOs, operating 
at international level, focus attention on denial of civil and 
political rights — arbitrary arrests, extra-judicial executions, 
political killings, detention without trial etc. There are some 
who focus attention on elimination of discrimination against 
women. Others concentrate on such social-economic problems 
like liberation of bonded labour, rights and welfare of the child 
etc., rights of refugees and stateless persons is another problem 
claiming specific attention. Then there are groups focussing 
attention on the need for safe-environments. 
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Indeed, the problems emanating from denial of human rights 
in various forms are so massive and complex that no single 
group could adequately provide vigilance and launch movements 
for redressal of grievances relating to various aspects of human 
rights. Again, while denial of civil and political rights, arbitrary 
arrests, extra-judicial executions have attracted world-wide 
attention of the media as also inter-governmental organizations, 
hunger, poverty, shelterlessness, illiteracy, diseases, widely 
prevalent in developing countries have not attracted the attention 
they deserve; nor have adequate steps, at national and much 
less at international level, been taken for removal of these social 
and economic menace which amount to negation of basic human 
rights. 

Of late, we are witnessing yet another serious threat to 
human rights. It is not only governments which violate human 
rights but also organized violence by non-governmental groups 
— who detain, terrorise, torture, main and kill innocent people 
including women and children — are widely rampant. 

It is therefore only periodical get-together — congregation 
of NGOs and individual human rights activists having varied 
experiences drawn from various parts of the world — which 
could provide discussion leading to a plan of action, covering 
wide-ranging problems. 

There is more to the need for a global forum. Concerted 
views expressed by NGOs, through such a forum, would carry 
more weight in terms of consideration and action by inter- 
governmental organizations (IGO) as also Governments, than 
views expressed by individual NGOs having ‘consultative status’ 
with the United Nations and its specialized agencies. 

Indeed, a global forum (at non-governmental level) has the 
potential to become a new force in the world-wide movement 


for effective implementation of international norms of human 
rights. 


IV 


The idea of holding periodical congregation of human rights 
activists, educationists, jurists and representatives of various 
non-governmental organizations drawn from different parts of 
the world as well as the official representatives of inter- 
governmental agencies concerned with human rights was mooted, 
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in various international conferences, both inter-governmental 
and non-governmental. 

Such a concept had its modest operational beginning in the 
first “World Congress on Human Rights” convened in San Jose, 
Costa Rica (Latin America) in 1982. The second Congress met 
at Dakar, Senegal (Africa) in 1986, and the third Congress in 
New Delhi (Asia), 10-15 December 1993. 


The Third World Congress (New Delhi) was the largest 
gathering of its kind and could be regarded as a modest step 
towards a long and ardouous journey for building upa_ truly 
peoples forum, at global level, for promotion and protection of 
human rights.* The Congress was also co-sponsored by the UN 
Centre for Human Rights, Geneva. 

Some 400 human right activists, educationists, jurists and 
representatives of NGOs from 60 different countries across the 
five continents participated. Representatives of most of the inter- 
governmental organizations concerned with human rights 
problems, such as the International Labour Organization (ILO), 
United Nations, UNESCO, UNICEF, WHO, also actively 
participated and made invaluable contributions to the 
deliberations. 

In formulating the agenda for the third World Congress the 
approach was naturally global, rather than sectoral or regional, 
it was designed to cover all important issues relating to promotion 
and protection of Human Rights which are of vital concern to 
the international community in the 1990s and beyond. Hence, 
ten major themes were chosen: (i) Civil and Political Rights: 
Protection of Personal Integrity; Gi) Role of NGOs in Human 
Rights; (iii) Economic, Social and Cultural Rights: Protection 


* One important conclusion that emerged from the deliberations was the need of 
“institutionalizing” the Congress. 

It should be noted that the three Congresses, significant events as they were, 
have been also learning experiences and highly revealing of the weaknesses for 
having ad hoc arrangements and improvization, which hitherto characterized the 
initiative, planning, venue, funding and overall responsibility for convening such 
global Congregations. Those who participated in the third World Congress recog- 
nized the need for organized, sustained efforts to pursue the goals and directed the 
organizers of the Third Congress to explore the possibility of establishing a 
permament institutional arrangement. As per directives, a beginning has been made 
by establishing the Institute for World Congress on Human Rights (IWOCHR) in 
New Delhi. 
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of Human Dignity; (iv) Natural Resource Conflicts and the 
Right to Safe Environment; (v) Effective Realization of the 
Rights of Women; (vi) Ethnic, Social and Religious Conflicts; 
(vii) Rights of Refugees and Stateless Persons; (viii) Protection 
of the Rights of Vulnerable Sections of the Society; Gx) Human 
Rights Information, Teaching and Résearch; (x) Mechanisms 
for Implementation of Human Rights. Withing the ten broad 
themes, sub themes covering related aspects were also included. 
Efforts were made to request such human rights educationists, 
activists and jurists, in different parts of the world, who were 
having expertise in the respective fields. It is gratifying that 
these experts could find time to contribute papers which formed 
the basis of detailed discussion and deliberations of the Congress. 

The papers, covering related aspects of the human rights 
problems are arranged according to the major themes noted 
above. 

It is our hope that the contributions, contained in this volume, 
by leading experts will stimulate wider discussions and also 
action and that human rights will be accorded higher priority on 
the agenda of international relations than they presently occupy. 
Times and the needs cry out for decisive action in this regard. 
This is challenge not only to governments and intergovernmental 


organizations but also to individuals and NGOs throughout the 
world. 


2 


AFFIRMATIVE ACTION TO ABOLISH 
TORTURE, DISAPPEARANCES AND 
EXTRA-LEGAL EXECUTIONS 


Ms. Socorro I, Diokno* 


In 1989, the world witnessed a cataclysm of events. 
Dictatorships fell; walls were torn; countries invaded. While 
some countries experienced rapid transformations, other 
countries—mostly belonging to the Third World—found 
themselves more deeply entrenched in poverty, their citizen’s 
basic human rights increasingly trampled with impunity. 

Publicly claiming adherence to human rights and the rule of 
law while actually setting aside—and conveniently forgetting— 
the wealth of national and international instruments which they 
ratified, third world governments continue to be reigned with 
terror.” And government by terror is the response of Third World 
States, which are clients of one or the other super power, to the 
stresses of economic development, economic crisis, or the East- 
West confrontation” [Jose W. Diokno, Ending Torture by 
Governments, 1983]. The ideology of terror is a response to 
what governments view as world realpolitik, represented by the 
three fundamental precepts of geopolitics, total strategy and the 
privileged role of the armed forces. World realpolitik, as viewed 
by Third World States, is perhaps best explained by the following 
propositions: 


° Ms. Socorro I. Diokno is Secretary-General, Free Legal Assistance Group 
(FLAG), Quezon City (Philippines). 
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1. The world is divided into two blocs, the East and the 
West, whose values and interests are irreconcilably 


opposed. 


2. The conflict between them is not only military, but also 
a struggle against the ideology, culture and traditions of 
the adversary. : 


3. The conflict occurs not only internationally but. also 
intranationally. 


4. The duty of the military authorities to defend the nation 
therefore extends to the combat against any quasi- 
military, ideological, cultural or other manifestations of 
this enemy within the country, making whatever 
sacrifices in the rights of citizens or alterations in the 
structure of government this may require” 


-- International Commission of Jurists, States of Emergency, 
1983. 


These propositions also broadly compose the doctrine of 
“national security”, used by most Third World States to justify 
their existence. Central to the ideology of terror or the doctrine 
of national security is the pre-emptive control of citizens and 
ideas in order to ensure the internal economic status quo— 
which benefits those in power—and to guarantee some form of 
economic activity which benefits not only those in power, but 
also, and more importantly, those foreign governments which 
support, encourage and prop up the ruling regime. 

Under the ideology of terror of the doctrine of national 
security, human persons are not important. “Rather they are 
utilized as tools and tally beads in international competition 
where aggregate figures count for more than personhood” [Gerald 
and Patricia Mische, Towards a Human World Order, Paulist 
Press, New York, N.Y., 1977, pp. 47-48]. Individual needs are 
subservient to “national security imperatives”; fuller human 
development and human values are restricted and subverted by 
the dominance of security priorities, such as military force, 
economic power and control of the population. “Equating the 
political or ideological opponent with an enemy not entitled to 
respect for the ‘inherent dignity of the human person’, but whose 
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only entitlement is to a combat without quarter, is perhaps the 
most destructive legacy of the doctrine of national security” 
[International Commission of Jurists, States of Emergency, 1983, 
at p. 431]. 

State terrorism is deeply rooted in relatively permanent 
Structures of society that allow terror to be institutionalized. So 
that, even if countries experience changes in the composition 
and even the nature of their governments, such as the Philippines, 
for example, state terrorism still flourishes because the structures 
that nurture it remain intact. 

These structures include the imposition of emergency rule 
or martial law; emergency legislations broadening powers of 
the ruling regime; enlargement of the military to exceptional 
numbers, and increasing their powers, scope of activities and 
access to records; assigning civil functions to the military and 
police establishment; abrogation of constitutional rights and 
freedoms, particularly free press and assembly and the rights of 
workers; emasculation of the judiciary; denial of due process of 
law by resorting to warrantless arrests, unexplained 
disappearances and extra legal executions; fostering a siege of 
war mentality; allowing and encouraging the free flow of material 
aid and training by foreign governments supporting the regime 
to the regime in power, suspension of habeas ccrpus and other 
legal remedies; subverting legal processes by requiring trials of 
civilians in military courts; granting immunity to security 
officers; enacting laws which provide for preventive detention 
and which change the law of evidence; and the politicization of 
human rights. 

Torture, enforced disappearances and summary executions 
are inherent to government by terror. They are part and parcel 
of government’s security strategy. They are effective instruments 
and widely used political tools to control the population, to 
stifle all forms and manner of dissent, and to maintain and 
strengthen the internal political, economic and cultural status 
quo. 

These practices are not limited to particular governments, 
governments cooperate with each other to exchange information 
“and act in concert to arrest and liquidate each others’ dissidents 
who happen to come within their jurisdiction” [Jose W. Diokno, 
Ending Torture by Governments, 1983). 
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Governments that do not practice torture, enforced 
disappearances or extra-judicial executions, but support and 
provide material aid and training to regimes that do, in effect, 
also engage in these abominable practices. They are accomplices 
to the acts perpetrated by Third World States against their 
citizens. In fact, “. . . [f]inancing police states—and all the 
horrors that implies—is a conscious and deliberate political and 
economic policy [of the United States Government]. . . [And] [i]t 
has been proven over and over that it is impossible for a country 
to be dependent on an outside power and remain a healthy 
democracy on the inside” [Paul Ryder, Human Rights and U.S. 
Foreign Policy, in “Human Rights is More than Human Rights”, 
International Documentation and Communications Centre, Rome, 
LOTTA 

Despite national and international prohibition, torture, 
involuntary disappearances and extra legal executions still occur. 
Since these repugnant practices are perpetrated by public officials 
and state agents, with or without official government sanction, 
it is quite clear that government, on its Own, will not act to 
abolish these heinous practices. It is therefore incumbent on the 
people, and particularly on human rights workers, to undertake 
affirmative action to abolish torture, summary executions and 
the practice of involuntary disappearances. 

In order to abolish these unconscionable practices—and the 
structures which nurture and sustain them—we must devise a 
two-pronged simultaneous inter-locking campaign; one addressed 
to help victims obtain redress and the other towards creating 
conditions that would effectively prohibit these practices. 

The first part of our campaign—helping victims obtain 
redress—could be accomplished by mobilizing the medical and 
legal professions, and by campaigning for an effective complaints 
machinery. Doctors should be encouraged to medically document 
evidence of torture, and to conduct autopsies, and should be 
approached to testify before the courts. Lawyers should maximize 
existing legal remedies, such as filing criminal, civil or special 
relief proceedings against those who perpetrate these practices, 
and their immediate superiors. 

Our efforts should also be directed towards the creation of 
a complaints machinery. The key elements of an effective 
complaints machinery are: its impartial and civilian composition; 
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clear terms of reference; public, speedy and prompt disposition 
of complaints; vigorous, active and conscientious pursuit of 
offenders; simple and easily accessible procedures for filing 
complaints; protection of witnesses and complainants; and 
guarantee of the right to file complaints. 

The second part of our campaign is directed towards creating, 
On structural, administrative, procedural, national and 
international levels, such conditions necessary for the abolition 
of these practices. This is the more difficult, albeit more 
challenging aspect of our campaign. 

On the structural level, we must campaign for a national 
law prohibiting these practices, for the repeal of various existing 
laws which encourage these practices, and the enactment of 
new laws and codes of conduct. 

In order to effectively ban these practices, a national law 
prohibiting them—in addition to safeguards in national 
constitutions—is today essential. The law against torture, 
involuntary disappearances, and summary executions, which 
should clearly stipulate that these practices are crimes against 
humanity, must recognize three basic principles: 


1. That government is legally responsible for repairing 
damages suffered by victims and their families, and for 
prosecuting and punishing all who, by complicity or 
negligence, are responsible for torturing, executing or 
forcing one to disappear who is in government custody 
or under interrogation by government agents, regardless 
of the motives of the perpetrators; 


2. ‘That no pardon or amnesty may be granted to any person 
accused of these practices since these practices are 
universal and imprescriptible offenses; 


3. That governments who do not themselves engage in 
these practices, but supply governments that do with the 
tools or the know-how, are accessories before the fact 
and, as such, are responsible for the results. 


-- Jose W. Diokno, Ending Torture by Governments, 1983. 


We must also work actively and speedily for the immediate 
repeal of existing laws which encourage these practices. Such 
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laws would include: all emergency legislation; those that provide 
for preventive or administrative detention, those that permit 
waivers of rights to counsel and to remain silent; and such laws 
of evidence that rely heavily on confessions and create additional 
incentives to obtain confessions. 

We must also endeavour to enact new innovative national 
laws and codes of conduct which clearly ban torture, enforced 
disappearances and extra-judicial executions. We must strive 
towards the immediate enactment of Codes of Professional 
Ethical Conduct for law enforcement officials (military, police 
and civilian components), for the medical profession and for the 
legal profession which contain clear official directives 
condemning and banning these practices, and which prescribe 
Strict ethical rules and guidelines on their relationship with and 
conduct towards all persons in government custody. We must 
campaign for the enactment of a Code for the Treatment of 
Detainees. We must also campaign for the enactment of new 
laws which call not only for the suspension from office or all 
Charged with perpetrating these acts but also for their 
disqualification from promotion, automatic or otherwise, during 
the pendency of the complaint; and for a law which disciplines 
immediate superiors of officers or soldiers/policemen who are 
found guilty of these acts unless said immediate superiors show 
that they have taken every reasonable precaution to prevent 
them. 

On the administrative level, we must also work towards the 
creation of practical measures reinforcing supervision and 
accountability of persons involved in detention and interrogation. 
The practical measures would include: 


— a central register of all arrests and detentions; 


— prompt reporting of all arrests and detentions to the 
judicial authorities and to the families and lawyers of 
all persons arrested, and to any interested parties; such 
reports should include at least the date, time, place and 
cause of the arrest, the identity of the arresting officer, 
his official station and authority to effect the arrest, the 
place where the person arrested is detained, and the 
name of the officer in Charge thereof; 
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a ban on incommunicado detentions, secret detention 
places and secret arrests; 


immediate notification, upon arrest, to the person arrested 
of his rights; 


immediate medical examination of person arrested, and 
periodic and regular medical examinations, by physicians 
of choice, of all persons arrested, detained and in 
custody; 


unimpaired and immediate access to civil courts; 


unrestricted regular visits by family, friends, lawyers, 
doctors and religious advisers, without delay or 
hinderance; 


systematic review of interrogation rules, instructions, 
methods, procedures and practices, as well as 
arrangements for custody and treatment of detainees; 


- periodic inspections of detention centers, jails, prisons 


and all other places of detention, and interviews of 
persons under detention by impartial and independent 
national and international governmental or non- 
governmental organizations; 


the release of persons arrested only to their families, 
and when they have no families, to a responsible civilian. 
Releases must be accompanied by a “certificate of 
Release”, executed by the officer in charge of the 
detention center; copies of the “Certificate of Release” 
must be immediately furnished to the family of the 
person released, and to the judicial authorities; 


where there is evidence of arrest or other manner of 
apprehension of a person, by officers of the law, and 
such person is not thereafter seen nor heard from, the 
officer or officers who effected the apprehension should 
be held accountable to explain the disappearance without 
delay. 


On the procedural level, we must work actively towards 
strengthening the judiciary in cases involving torture, unexplained 
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disappearances and extralegal executions. “The ordinary courts 
should retain jurisdiction over charges of abuse of power by 
security forces, since entrusting jurisdiction over such offenses 
to military or security courts has proven ineffective in preventing 
such abuse, and may even amount to a de facto grant of immunity 
which encourage human rights violations. . . .There is nothing 
more likely to ensure repetition. . . than the knowledge by the 
offenders that an official veil of secrecy will be drawn over 
their crimes” [International Commission of Jurists, States of 
Emergency, 1983]. The judiciary should undertake speedy, public 
and impartial investigations of all such complaints, retain 
unimpaired the right to complain without limits in space and 
time, retain unimpaired and enforceable the right to seek a fair 
and adequate compensation and rehabilitation, provide adequate 
protection for complainants and witnesses, and require that all 
offenders be tried in civil courts. 

On the national level, we should conduct public campaigns 
against these practices and vigorous education and training on’ 
the prohibition of these practices, directed to the general public, 
and to the police, military, para-military and other investigative 
personnel. 

Our public campaigns should be creative, innovative and 
effective. These could include publicity of individual accounts, 
international exposure of all such cases, circulation of public 
appeals and/or petitions addressed to various government officials 
and agencies, fasting, vigils, public demonstrations, dissemination 
of posters, stickers, buttons and the like. Our public campaigns 
Should be geared towards generating public abhorrence of these 
practices and support and sympathy for the various structural, 
administrative, procedural, national and international aspects of 
our general campaign. 

We should also conduct training and education against these 
practices for the general public. Teachers should be encouraged 
to discuss them in their classes. Priests and pastors should be 
encouraged to discuss them in their pulpits. And we should 
campaign for the continuous education and training of police, 
para-military personnel, medical personnel, public officials, and 
other persons involved in the custody, interrogation or treatment 


of any person subjected to any form of arrest, detention or 
imprisonment. 
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And finally, on the international level, we must actively and 
vigorously pursue affirmative action directed against these 
governments which support, encourage and provide the 
equipment, expertise, tools and technical or other know-how to 
other governments and armed forces, to violate their citizens. 
Our actions could be directed towards the population of that 
government, to create awareness among their citizens of the 
actions their governments take which adversely affect the citizens 
of these terror regimes, to spur their population to pressure their 
Own governments to cease their complicity in these acts, and to 
encourage their population to seek a halt to all forms of military 
aid to our governments. We could also exert pressure on such 
governments to cease their dependency on that government, and 
to reject all forms of military aid. 

There is much left to be done. Whether we shall be successful 
or not, only time, and our activities will tell. But if we do not 
act now, we, our children, and our children’s children, will reap 
the burdens of our inactivity. 

We.have a responsibility to ourselves, to our children, and 
to the unborn generations to come, to create a humane and 
decent society. We cannot—we should not—fail. 
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DETENTION WITHOUT FAIR 
TRIAL-ADMINISTRATIVE OR 
PREVENTIVE DETENTION 


Rajindar Sachar* 


The Paper deals with the state of law in various countries 
of the world with regard to detention without trial. The question 
whether the procedure of trial before judicial Tribunal is fair or 
not is not the subject matter of this Paper. We are only concerned 
with the aspect of denial of liberty and freedom to a person 
without a public trial. How far is it constitutionally permissible 
and proper for the State to detain persons without formally 
charging them before a court of law. And even if it is permissible 
(and as will be shown later - it is now almost universally accepted 
as a fact of life) as to what safeguards must nevertheless be 
read into the law of Preventive Detention, and how far these 
comply with the minimum requirements of Universal Declaration 
of Human Rights 1948 and various international convenants are 
questions which need to be debated. 

It is now accepted that Proclamation of Universal Declaration 
of Human Rights by General Assembly of the United nations 
set a Common standard of achievements for the people and 
nations to the end that every individual and every organ of 
society keep this Declaration promises that everyone has the 
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right to life, liberty and security of person. Article 9 further 
. mandates that no one shall be subjected to arbitrary arrest, 
detention or exile. Article 11 further provides that everyone 
charged with a penal offence has right to be presumed innocent 
until proved guilty according to the law in public trial at which 
he has had all the guarantees that are necessary for his defence. 

The international covenant on civil and political rights 1966 
gives further teeth to the Universal Declaration. Thus Para 1 of 
Article 9 provides that everyone has the right of liberty and 
security of person. No one shall be deprived of his liberty except 
on such grounds and in accordance with such procedure as are 
established by law. 

Para 2 of Article 9 further provides that anyone who is 
arrested shall be informed at the time of arrest of the reasons 
for his arrest and shall be promptly informed of any charges 
against him. 

Para 4 of Article 9 gives a right to anyone who is deprived 
of his liberty by arrest or detention to take proceedings before 
a court in order that court may decide without delay on the 
lawfulness of his detention and order release if the detention is 
not lawful. 

Para 5 of Article 9 further provides that anyone who has 
been the victim of unlawful arrest or detention shall have an 
enforceable right to compensation. 

It will be seen that if one was to interpret the spirit of 
Universal Declaration and the covenants there should be no 
scope for a person to be detained or arrested without the matter 
being tried before the normal] judicial tribunals. But unfortunately 
whatever one’s pre-dileciion may be the fact of the matter is 
that administrative detentions are accepted as an inevitable part 
of any modern State. Thus almost all countries even those who 
consider themselves fully democratic permits detention at the 
sole satisfaction of the executive authorities. We are thus faced 
with a situation where the principles of administrative detention 
is an acceptable item in almost all countries. 

The effort of Human Rights Organisations and activists 
should be directed towards making it certain that the conditions 
subject to which the administrative detentions are permitted 
conform to well established norms laid down by the international 
covenants. 
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It has been found that in too many countries resort to the 
power to detain administratively is becoming quite common not 
only during a period of emergency but in normal times on the 
apparent excuse to maintain internal security or law and order. 
Too many such detentions are rightly claimed to be nothing also 
but a means of stifling political dissent and criticism against the 
existing political rulers. These trends rightly claimed the attention 
of the international bodies. 

The Sub-Commission on Prevention of Discrimination and 
Protection of Minorities in Paragraph 1 of its resolution 
7(XXVII) of 20 August 1974 decided to review annually 
developments relating to the human rights of persons subjected 
to any form of detention or imprisonment, taking into account 
any reliably attested information from Governments, the 
specialised agencies. 

“Administrative detention” is one which has been ordered 
by the executive along and the power of decision rests solely 
with the administrative authority, even if a remedy subsequently 
does exist in the courts. The courts are then responsible only for 
considering the lawfulness of this decision and/or its proper 
enforcement, but not for taking the decision itself in the first 
instance. 

“Preventive Detention” means that detention of a person 
without trial in such circumstances that the evidence in possession 
of the Authority is not sufficient to make a legal charge or to 
secure conviction by legal proof, but may still be sufficient to 
justify his detention. While the object of punitive detention is to 
punish a person for what he has done, the object of preventive 
detention is to prevent him from doing something which is 
allegedly prejudicial to the maintenance of public order or 
security of State. The object of preventive detention is said to 
prevent the individual not merely from acting in a particular 
way, but from achieving a particular object. No offence is proved, 
nor any charge formulated and the justification is suspicion or 
reasonable probability and not criminal conviction which only 
can be warranted by legal evidence. On this view, if the detention 
is challenged in courts, they are likely to accept that the object 
being to prevent the person from acting in a manner prejudicial 
to public order, the security of the State or the like, his past 
conduct and antecedents may form the basis of an order of 
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detention if they reveal a tendency to do such acts and that it 
is not necessary for the State to establish actual breach of public 
order etc. having been caused by his acts. 

Administrative detention, therefore, gives broad and often 
discretionary powers to the administrative authorities, which 
can use them merely on the basis of presumptions if they deem 
it necessary and are not bound to give the detainee any reasons 
for their decision. The fact that in some countries persons are 
detained simply on the order if a representative of the police or 
security forces leaves them wide open to all kinds of abuses, 
especially if they are imprisoned because of their opposition to 
the Government. 

From the point of view of typology and the purposes of 
administrative detention, the inquiries undertaken suggest five 
cases in which such detention is found to be used significantly. 
They are: 


(a) Situations threatening public order and State Security, 
notably during crises; (b) measures relating to the status of 
foreigners, including asylum-seekers and refugees; (c) detention 
for the purposes of ‘Political re-education’; (d) disciplinary 
measures; and (€) measures of combat social maladjustment. 


Emergency situation 


A number of countries resort to emergency measures in the 
event of threats to public order or to the security of the State. 
Some 40 States introduced States of Emergency between August 
1987 and November 1988. One country has introduced the State 
of Emergency only last month. State of emergency provisions 
usually allow the executive power to order the arrest and 
administrative detention of any person suspected of being a 
threat to security or public order. In the case of administrative 
detention, the Courts generally have no power of prior 
authorization of an arrest, the grounds for which are too often 
formulated in vague and broad terms. It is therefore particularly 
important that the lawfulness of the administrative detention 
and treatment of detainees should be determined by a Court 
within a few days of the arrest. 
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Relating to the status of Foreigners 
Some of the instances are as under: 


(a) Confinement pending execution of an expulsion or 
refoulement order, in the event of irregular entry into or sojourn 
in national territory. In some countries - whose example should 
be applauded - such a measure can be ordered only by or under 
the direct supervision of a judge, and thus does not constitute 
administrative internment, 


(b) Foreigners either subjected to administrative detention are 
simply placed under house arrest. This is presented as a.step 
intended to ‘neutralize’ the individuals concerned politically, as 
part of a temporary high-security plan (during the visit of a 
head of State, an international conference, etc. This measure is 
normally applied to political opponents in exile; 


(c) People subject to extradition proceedings, although in many 
countries such proceedings are entirely judicial; 


(d) The most disturbing case by far is that of foreigners seeking 
asylum or political refugees. The situation of people seeking 
asylum in foreign countries including those claiming political 
refugee status is quite alarming in some of the countries like the 
Central America, Middle East and South-East Asia. 


In order to prevent adverse effects from such types of 
administrative detention, the Executive Committee of UNHCR 
at its 1986 Session laid down minimum rules governing the 
detention of refugees and asylum-seekers. According to these 
rules, administrative detention should be (i) provided for by 
law, and (ii) used only for purposes of status-determination 
procedure; (iii) detention should be humane, equitable and brief; 
(iv) appeals should be possible; and (v) detainees should be 
guaranteed the opportunity to contact UNHCR. 


For Purposes of “Re-education” 


According to information obtained, the most frequent 
characteristics of such detention are placement in closed camps, 
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forced manual labour, compulsory re-education based on self- 
criticism, and detention without any prospect of trial or even a 
release date, since the length of detention depends entirely on 
the “progress” made. This practice of “criminalising” opponents 
in order to be able to dismiss them is offensive enough; in this 
case the affront to human dignity is more twisted still, since 
opponents are branded as “maladjusted”. The very principle of 
administrative detention for political re-education purposes must 
be condemned on the grounds of its objective. It constitutes a 
gross violation of two stipulations in the international Covenant 
on Civil and Political Rights: 


(a) Article 18, which provides that everyone shall have the 
right to freedom of thought or, in other words, the belief of his 
choice and that no one shall be subject to coercion which would 
impair his freedom to have or to adopt such a belief; and 


(b) Article 14, paragraph 3(g), which states that no one may be 
compelled to testify against himself or to confess guilt. 


According to the provisions of forced Labour Convention 1930 
(No.29), prepared by I.L.O., compulsory prison labour may not 
be imposed, even as a result of a decision by a Court of law. 
More reason to hold that compulsory labour imposed by 
Administrative or other non-judicial bodies or authorities is not 
compatible with Convention No. 29. 

Some persons who are extremely poor or socially 
maladjusted are also subjected to administrative detention. ‘These 
are either preventive measures in respect of minors at risk or 
measures taken in pursuance of laws on vagrancy designed for 
the “protection of society”. This category is important, since 
economic crisis (and hence unemployment) is likely to cause 
impoverishment, with the result that some unemployed persons 
may gradually be reduced to a state of vagrancy. The European 
Court of Human Rights ruled on this question in its judgements 
of 19 June 1971 (para.68) and 6 November 1980 (paras 96-98). 
In one country, the law on the prevention of prostitution provides 
for administrative detention or placement in a guidance centre. 

Article 10, paragraph 1, of the Covenant provides that all 
persons deprived of their liberty shall be treated with humanity 
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and with respect for the inherent dignity of the human person. 
The Committee on Human Rights has stressed that paragraph 1 
of this Article applies not only to accused persons (para-2) and 
prisoners (para-3) but also to all persons deprived of their liberty 
as indicated by its wording, its context (in particular the 
proximity of Art. 9, para-1, which deals with all types of 
deprivation of liberty) and the purpose for which it is intended. 
Furthermore, this article supplements article 7 of the Covenant 
on the prohibition of torture and cruel, inhuman or degrading 
treatment or punishment. Treatment with humanity and with 
respect for the dignity of all persons deprived of their liberty is 
a fundamental rule of a universal character which cannot depend 
on the available material resources. 

In the ideal case, the law specifically provides for remedies. 
In jurisdictional terms, this generally takes the form of an 
application of Habeas Corpus or a recurso de amparo (sanctury 
or mandamus). The other situations encountered fall within the 
category of control enforced by the competent authorities 
themselves (domestic remedies, periodic reviews, certification 
of registers, communication of lists of detainees, etc). The non- 
existence of a remedy, particularly the right to appeal to the 
courts, results from exclusion by a specific legislative provision, 
implicit exclusion (no remedy provided for) or suspension or 
delay, sometimes for several years, following the promulgation 
of a state of emergency. 

International law recognises that every administrative 
detainee has the right to take proceedings before a court. Inter- 
American Court of Human Rights has called it the intangible 
rights which are essential as a minimum guarantee for the rights 
guaranteed by the Covenant. 

Even if provision is made for administrative review of 
detention by a monitoring body, this body, which is usually 
appointed by the Government, is not really generally independent; 
it has only an advisory role and may make only non-binding 
recommendations, but it cannot order the detainee’s release. If 
there is a closed court hearing, witnesses often cannot be called. 
In soie countries, where the law does not provide for 
administrative detention or where legal provisions exist but are 
not respected, persons are arrested and detained outside any 
legal framework without any possibility of a remedy. 
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The experience of what occurs in various parts of the world 
shows that the risk of ill-treatment is greater when the courts 
are not allowed to review detention orders issued by the 
executive. In this connection, one non-governmental organization 
has expressed concern about the adoption in one country of a 
decree under which a person may be held in prison for a period 
of two years in order to prevent him from acting in a way 
which will endanger security or the maintenance of order, without 
any possibility of being able to appeal that decision. Another 
organizations also drew attention to the recent amendment of 
the national security act of one country which no one way, in 
a court of law, challenge the lawfulness of a detention order 
against him. 

A distinction has to be made according to whether or not 
the competent authority is a representative of the judicial 
authority. 


(a) Institutions with jurisdictional. powers: in 10 countries, an 
appeal is lodged directly with the Supreme Court. In the other 
cases, the appeal is heard either by the ordinary courts or, 
particularly when a state of emergency is in force, by special 
courts - for the most part, military courts. in two cases, 
jurisdiction is conferred upon the Attorney-General of the nation; 


(b) Institutions without jurisdictional powers; these may be either 
prominent persons (an ombudsman, mediator, etc.) or collegiate 
bodies (consultative commissions and commissions of enquiry 
or supervisory commissions, with or without permanent status). 
In one country, the complaint must be examined by the Council 
of Ministers. 


In a few countries, the legislation provides for a system of 
compensation. Compensation is paid under an amicable 
settlement of the administration or is fixed by judicial decision. 
In one country the complainant must petition the President of 
the Republic. In some systems, where the State is not required 
to make reparation, the complainant must take action against 
the person or persons responsible for the allegations which led 
to the detention; hence it is often impossible to adduce proof. 
In other cases, the victim may be able to have compensation set 
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in principle, without being able to obtain guarantees that it will 
actually be paid. 


INDIA 


In this connection reference may be made to the taxt of Body 
of Principles for the Protection of all persons under any form 
of detention or imprisonment adopted without vote by General 
Assembly of United Nations by Resolution No. 43/173 dated 
December 9, 1988. These principles would apply to the cases 
of Administrative Detemtions as well. 

India has not passed any legislation based on these Principles. 
But over a course of years Indian courts have interpreted the 
rights of detainees as spelt out by reference to the fundamental 
rights guaranteed under Indian Constitution. That Judge made 
law has laid down a number of basic rights which are possessed 
by the detainees and which they cannot be deprived of. It is a 
matter of satisfaction that most of these principles laid down by 
Indian Courts anproximate broadly to these General Principles 
adopted by Gei eral Assembly. 

That is the reason why I am dealing separately with the 
provision in India with regard to the subject under discussion 
because in my view may of the safeguards suggested to the 
peculiar problems arising out of Administrative detention have 
been applied in various circumstances in India, and could form 
a useful basis for further refinement so as to serve a tool in the 
advancement of Human Rights. 

A provision for preventive detention is provided in the Indian 
Constitution in Part III dealing with the Fundamental Rights, 
under Article 22 - Whereas Clauses (1) and (2) give fundamental 
rights to every person who is arrested and detained to be 
produced before the nearest magistrate within 24 hours or right 
to consult and to defend by a legal practitioner of his choice, 
this wholesome provision is not to apply to any person who is 
arrested or detained under any law providing for preventive 
detention. However, there is a small mercy in the sense that this 
article itself provides for some of the Procedural Safeguards in 
case of detention with the result that no law providing for 
detention can cut down the safeguards mentioned in the 
fundamental rights chapter itself. Thus the constitution provides 
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that no law providing for preventive detention shall authorise 
the detention of a person for a longer period than three months 
unless an Advisory Board consisting of persons who are or 
have been qualified to be appointed as Judges of a High Court 
has reported before the expiration of the said period of three 
months that there is in its opinion sufficient cause for such 
detention. Further change was made by which 44th Constitution 
Amendment Act 1978, the period during which a person may 
be kept under detention without confirmation by an Advisory 
Board was reduced to 2 months from 3 months. Further instead 
of retired High Court Judges or persons qualified to be appointed 
as High Court Judges, the advisory board would now consist of 
3 High Court judges, appointed on the recommendations of the 
Chief Justice of the High Court of whom Chairman shall be a 
sitting Judge while the other two shall be either sitting or retired 
High Court Judges. Unfortunately this 44th Amendment Act 
has not yet been brought into force, notwithstanding the 
unfavourable comments by Indian Supreme Court as far as five 
years back (though in fairness it may be noted that most of the 
State Governments have sitting High Court Judges on the 
Advisory Board). 

Sub-clause (5) of Article 22 provides a further safeguard by 
providing that when any person is detained in pursuance of an 
order made under any law providing for preventive detention, 
the authority making the order shall as soon as may be 
communicated to such person the grounds on which the order 
has been made and shall afford him the earliest opportunity of 
making a representation against the order. 

A report on the practice of Administrative Detention 
discussed at least Session of U.N. Sub-Commission on 
Prevention of Discrimination and Protection of Minorities, had 
identified various cases in which Administrative Detentions 
are usually found. In India, there are no Administrative Detentions 
for the more objectionable aspects as mentioned in clause (b) to 
(ec) mentioned earlier. There is however quite fairly large resort 
to the detentions on the ground of alleged threat to public order 
and State security, notably during crises. It is, therefore, this 
aspect and the development of law which will be dealt in this 
part. 

Is the area of Protection to a detenue to be tested only by 
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the protection afforded by Article 22 only or can it be tested by 
Protection given by other fundamental rights of Article 14 
(Equality) Article 19 (Freedom of Speech). 

In the earliest case of Gopalan in 1950 (Indian Supreme 
Court) had taken the view that “certain articles in the Constitution 
exclusively deal with specific matters and in determining whether 
there is infringement of the individual’s guaranteed rights, the 
objects and the form of the State action alone need be considered, 
and effect of the laws on fundamental rights of the individuals 
in general will be ignored”. This view is no longer good law in 
view of “Cooper” case decided in 1970 by Indian Supreme 
Court. 

The position has been reiterated in A.K. Roy (1980) as 
follows: Articles 21 and 22 are no water-tight compartment 
hence a law of Preventive Detention must also satisfy the 
requirement of Article 14 (Right to Equality), Article 19 (Right 
to Speech and Association) and Article 21 (Right to Life and 
Liberty). 

Now amongst the various safeguards postulated in 
accordance with the International Covenant, let us examine as 
to what extent they are satisfied in India. Preventive Detention 
in India is only authorised under the provision of various statutes. 
No executive authority, however high, can order detention unless 
any statute so permits. 

In terms of para 2 of Article 9, Article 22(5) of Indian 
Constitution already mandates that the authority concerned has 
to communicate to the detenue the grounds on which the order 
has been made and shall afford him the earliest opportunity of 
making a representation against the order. 

It is obvious that in a country like India where we have an 
independent judiciary with powers of judicial review vested in 
Courts, these safeguards though no doubt not ideal nevertheless 
do give a fair deal of protection against arbitrary detentions. 

Indian Supreme Court has held that the court may examine 
the grounds specified in the order to detention to see whether 
they are relevant to the circumstances under which preventive 
detention could be supported i.e. security of India or of a State, 
maintenance of public order and set the detenue free if there is 
no rational connection between the alleged activity of the detenue 
and the grounds relied upon say public order. 
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The court however cannot undertake an investigation as to 
the sufficiency of the materials on which the satisfaction of the 
detaining authority was grounded. The court may examine the 
grounds communicated to detenue to see if they are sufficient 
to enable him to make an effective representation. While the 
sufficiency of the ground, in the sense whether it would give 
Satisfaction to the Government is not a matter for examination 
by the courts, the sufficiency of the grounds in the sense of 
enabling the detenue to make an effective representation can be 
examined by the courts. 

The “Communication” of the grounds which is required by 
the Indian Constitution is to enable the detenue to make a 
representation, the right which is also guaranteed by the 
Constitution. Communication in this context, therefore, means 
imparting to the detenue sufficient and effective knowledge of 
the facts and circumstances on which the order of detention is 
based and which are in the nature of the charge against him of 
the prejudicial acts which the authorities attribute to him. 

The sufficiency of the particulars conveyed to the detenue 
is a justiceable issue. The Indian courts have thus been holding 
that this right to make an effective representation has been held 
to have been denied in the following cases: (a) where one of the 
grounds upon which the order of detention was founded, was 
never communicated to the detenu, (b) where adequate 
“particulars” of the “grounds” of detention are not communicated 
to the detenue, (c) where the detenue was not conversant with 
English language, the grounds of detention should be supplied 
to him in the language which he understands and if there is a 
failure in this regard detention has to be held to be bad. This 
right of representation is to be treated not as a formality but as 
a real effective remedy. Thus the detenue has been held to have 
the right to receive copies of the statements and documents 
which are referred to in the grounds supplied. Failure to supply 
the necessary information and materials renders the order void 
and entitles the detenue to be released forthwith. Thus a person 
detained is entitled, in addition tot he right to have the ground 
of his detention communicated to him, to a further right to have 
particulars, as full and adequate as the circumstances permit, 
furnished to him so as to enable him to make a representation 
against the order of detention and the sufficiency of particulars 
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conveyed in the second communication is a justiciable issue, 
the test being whether they are sufficient to enable the detained 
person to make a representation which on being considered may 
give him relief. The basic facts in material particulars which 
are found will also be covered by the grounds within the 
constitutional safeguards of Article 22(5). 

The Government is also required to communicate the grounds 
of detention to the detenue without avoidable delay. Its failure 
to do so would be considered by the court of law as an invasion 
of the fundamental rights of the safeguards guaranteed by the 
Indian Constitution. The detenue has also a right u/s 22(5) to 
have his representation considered by the appropriate 
Government to considered the detenue representation is separate 
and independent of the consideration of the detenue’s case by 
the Advisory Board under clause (4) of Article 22. Where, 
therefore, Government fails in its obligation to make the initial 
consideration as soon as the representation is received, the order 
of detention becomes immediately invalid so that any subsequent 
reference to the Board or consideration and rejection of the 
representation cannot validate the detention. The Government 
cannot absolve itself of this obligation by referring detenu’s 
representation to an Advisory Board. This initial obligation on 
the part of the Government is to consider the representation as 
soon as it is received by it. Delay in consideration of the 
representation affects the liberty of the citizens. The 
constitutional requirement of clause (5) of Article 22 must be 
satisfied in respect of each one of the grounds communicated to 
the detenu. Thus the courts have been very particular about the 
liberty of the citizens and have held if any of the grounds or 
reasons that led to the satisfaction be irrelevant, or non-existent, 
or vague the detention would be invalid even if there are other 
relevant grounds, because it can never be certain to what extent 
the bad reasons operated on the authority or whether the 
detemtion order would have been made at all if only one or two 
good reasons had been before them. 

The next aspect is about the remedies available against 
administrative detention and their efficacy in this regard. 

The Constitution of Advisory Board mandated by Indian 
constitution is a fairly effective safeguard. No doubt that a 
person may be detained without the matter being placed before 
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the Advisory Board if detention is not to continue beyond three 
months (now 2 months as per amendment) and to this extent it 
is a serious infraction of the liberty of a citizen and it can well 
be argued that such a period must be cut down even shorter. 
But Advisory Board nevertheless does provide an effective 
remedy to a detenu. The Advisory Board is competent to examine 
the correctness of statements and facts on which the detention 
is based. Article 22 itself provides that no detention can continue 
for a longer period than 3 months unless the Advisory Board 
has reported that there is in its opinion sufficient cause for such 
detention. By the latest amendment the Chairman has to be 
Sitting judge and other members either retired or sitting judges 
of the High Court. A judicial mind is thus applied to the decision 
of the executive and the materials supplied is examined by high 
judicial officers to test the sufficiency or otherwise of the 
materials justifying detention. A writ of habeas corpus has no 
scope to look into the sufficiency to the material, but can only 
look to the lawfulness of detention. The power of Advisory 
Board is like that of a reviewing authority. Barring, therefore, 
for the fact that Advisory Board being constituted of High Court 
Judges cannot be lightly brushed aside. The Board’s opinion 
though advisory has certain inevitable consequences. If the 
Advisory Board reports against the order of detention or its 
report is ambiguous, it would be illegal for Government to 
detain the person beyond two months, under Art. 22(4). The 
appropriate Government, must in such a case, revoke the 
detention order and release the detenu. Of course, the matter 
before the Advisory Board is whether the detention is justified 
and not for how long he should be detained. After the Advisory 
Board reports that the detention is justified, it is for the detaining 
authority to determine the period of detention, subject to the 
maximum laid down by Parliament. The. Board is also under a 
mandate to report within a period of two months. Government 
is under obligation to refer the matter to the Advisory Board if 
it wants detention to continue beyond two months. The functions 
of the Board being advisory, courts have generally not recognised 
the right of a detenu to be represented by a lawyer. This is a 
serious infraction of the basic right of a detenu. But the rigour 
of it has at least been lessened by accepting that if the detaining 
authority is allowed to be represented by a lawyer, the detenu 
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also must be allowed to appear before the Board through a 
lawyer. While the detenu has no right to appear through a legal 
practitioner in the proceedings before the Advisory Board, the 
detaining authority or the Government also cannot take the aid 
of a legal practitioner or a legal advisor before the Advisory 
Board. This bar would apply also to officers of the Government 
in the concerned departments even though they are not legal 
practitioners or legal advisers. Else, Art. 14 requires that if the 
detaining authority or the Government takes the aid of a legal 
practitioner or an adviser before the Advisory Board, the detenu 
must be allowed the facility of appearing before the Board 
through a legal practitioner. 

The Indian High Courts have jurisdiction to issue writ of 
Habeas Corpus and the same obviously cannot be controlled by 
the Constitution of Advisory Board. The function of the Board 
is purely advisory and its approval does not make the detention 
valid if it is ultra vires the relevant Act or the Constitution. 
Hence, Habeas Corpus would still lie against the initial order of 
detention notwithstanding report of the Advisory Board 
confirming it—for instance, on the ground that law is ultra vires 
or that the order is mala fide. The courts and advisory boards 
function in different areas. 

In this context, a relevant question arises as to whether the 
jurisdiction to issue a writ of Habeas Corpus can be taken away 
by the legislature. The power to issue writ by the State High 
Courts finds mention in Chapter V of Part 6 of the Constitution. 
Though power to amend given in the Constitution covers Chapter 
V, this power could not be invoked to take away the powers of 
judicial review which includes writs of Habeas Corpus. In 
Minarva Mills Case, extending the doctrine of Keshwanand 
Bharti, where Indian Supreme Court had laid down that the 
power of judicial review is a part of the basic structure of the 
Constitution. The result, therefore, is that no amendment of the 
Constitution could take place in India which would have the 
result of taking away from the High Court their power to issue 
a writ of Habeas Corpus. However, it may be mentioned that 
earlier (1976) in ADM Jabalpur Case the Indian Supreme Court 
took the view that if President had declared a state of emergency 
in the country and has also suspended the right to move the 
court for enforcement of any right conferred by Article 21 (the 
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right to life) then the power of the High Court to issue writ of 
Habeas Corpus cannot be exercised. The court in that case held 
the view that the right to move any court for enforcement of the 
fundamental right guaranteed by Article 21 may be suspended 
by specifying it in the Presidential Order. When that is done, no 
one can move any court, and any court would mean any court 
of competent jurisdiction, including the High Courts and the 
Supreme Court, for enforcement of the right conferred by Article 
21. The words “the right to move any court for the enforcement” 
are wide enough “to include all claims made by citizens in any 
court of competent jurisdiction when it is shown that the said 
claims cannot be effectively adjudicated upon without examining 
the question as to whether the citizen is, in substance, seeking 
to enforce any of the “specified fundamental rights”. Therefore, 
there can be no doubt that in view of the Presidental Order 
which mentions Article 21, the detenues would have no locus 
standi to maintain their writ petitions, if it could be shown that 
the writ petitions were for enforcement of the right conferred 
by Article 21. So the Presidential Order dated June 27, 1975, 
bars maintainability of a writ petition for Habeas Corpus where 
an order of detention is challenged on the ground that it is mala 
fide or not under the Act or not in compliance with it. 

This was one of the very unfortunate decisions which led to 
a great political and constitutional debate in our country. This 
judgement refused to accept the premises that certain human 
rights are non-derogable as mentioned in International Convenant 
on Civil and Political Rights 1966 which though by Article 4 
permits derogation of certain provisions of the Covenants in the 
time of public emergency, yet at the same time emphasises by 
Para 2 that no derogation amongst others from Article 6 shall 
be made even during the time of emergency. Article 6 provides 
that “Every human being has the inherent right to life. This 
right shall be protected by law. No-one shall be arbitrarily 
deprived of his life”. Article 6 of the International Covenant 
corresponds broadly to Article 21 of the Indian Constitution 
which provides that no person shall be deprived of his life or 
personal liberty except according to the procedure established 
by law. International Covenant had not been ratified by India 
when ADM Jabalpur decision was given. That may have been 
a one of the reasons for unfortunate majority decision holding 
that Article 21 can also be abrogated during the declaration of 
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public emergency. It may be mentioned that the Indian Supreme 
Court had in that case relied upon the decision of Liveride Vs. 
Anderson which a later decision of the house of Lords and 
which is now consigned to the dust bin of the history. The 
position at present of course is very different. The international 
covenants have been ratified by India in 1978. Further, the 
Constitution was also amended by 44th Amendment Act 1978 
where recognising the power of the President during the 
proclamation of emergency to declare that the right to move 
any court for the enforcement of such of the rights conferred by 
Part-II] as may be mentioned in the order an exception was 
engrafted, namely that such a declaration shall not cover Article 
20 and 21 of the Constitution. Thus the result is that Article 21 
which guarantees the right to life has been made a non-derogable 
right like Article 6 of the International Covenant. At present, 
therefore, it is possible to say that the right to life is recognised 
in India as one of those rights which cannot be derogated from 
even during the period of declaration of public emergency. 

The scope of Article 21 has also been very broadly 
interpreted by the later decision of Indian Supreme Court. It has 
been held that the fiat of Article 21 is that any procedure which 
deprives a person of his life or liberty must be just, fair and 
reasonable. A just, fair and reasonable procedure implies right 
to a speedy trial, free legal services where the accused cannot 
avail them and human conditions of detention, preventive or 
punitive. 

As part of the right to live with human dignity and, therefore, 
aS a necessary component of the right to life, a prisoner would 
be entitled to have interviews with the members of his family 
and friends and no prison regulation or procedure regulating the 
right to have interviews with the members of the family and 
friends can be upheld as constitutionally valid under Articles 14 
and 21 unless it is reasonable, fair and just. The same 
consequence would follow even if this problem is considered 
from the point of view of the right to personal liberty enshrined 
in Article 21. “Personal Liberty’ would include the right to 
socialise with members of the family and friends subject, of 
course, to any valid prison regulations. 

The right of a detenu to consult a legal adviser of his choice 
for any purpose not necessarily limited to defence in a criminal 
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proceeding but also for securing release from preventive 
detention or filing a writing petition or prosecuting any claim or 
proceeding, civil or criminal, is also included in the right to live 
with human dignity and is part of personal liberty and prison 
regulation may, therefore, regulate the right of a detenu to have 
interview with a legal adviser in a manner which is reasonable, 
fair and just, but it cannot prescribe an arbitrary or unreasonable 
procedure for regulating such an interview and if it does so, it 
would be violative of Articles 14 and 21. The concept of right 
to life and personal liberty enshrined in Article 21 would, 
therefore, protect not only the right to provision of a remedy but 
also to be treated with human dignity of those who are put 
under preventive detention. 

It will thus be seen that though executive detentions are 
permissible in India, yet the safeguards that are provided are in 
accordance with norms laid down by International Covenants. 
Most important the remedy to the detenu by writ of Habeas 
Corpus is a non-derogable rights as recommended by Amnesty 
International, which based its view on the advisory opinion of 
Inter-American Court of Human Rights. 

The position is unsatisfactory with regard to compensation 
in case of unlawful detention. There is no specific law as such 
in India. Some time in gross cases, the court may as an adhoc 
measure grant compensation, but that is very rare. The law, in 
at his regard, is the outmoded one of filing of suit for damages 
against the State which in the prevailing position of law are 
difficult to succeed. This aspect certainly requires the attention 
of Human Rights activists. 
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ADMINISTRATIVE DETENTION 


Amnesty International, London* 


Administrative detention continues to be widely used in the 
world today. This is cause for great concern for Amnesty Interna- 
tional. | 

The practice of administrative detention in effect bypasses the 
ordinary judicial process, in that it gives the executive authorities 
wide powers which can be and often are used in ways which are 
illegal, arbitrary and abusive. The legal gurantees and safeguards 
which operate when a detention is carried out under the order and 
control of an independent judicial authority are either absent or 
extremely weakened when the deprivation of liberty is ordered by 
an administrative power. 

However, it is clear that under international law governments 
do not have absolute discretion to act in this field. On the contrary, 
there are international legal standards which, if wholly respected, 
can offer an important framework of protection to people who are 
held in administrative detention. This protection is provided for in 
instruments such as the Universal Declaration of Human Rights, 
the International Covenant on Civil and Political Rights, and the 
Body of Principles for the Protection of All Persons under Any 
Form of Detention or Imprisonment. This last instrument, adopted 
by the United Nations General Assembly in December 1988, 
explicity states that its provisions are applicable to all forms of 
detention and imprisonment. Indeed Amnesty International, which 
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followed the drafting process of these Principles very closely, had 
repeatedly urged that they should expressly apply to situations of 
administrative detention. The Body of Principles establishes a 
series of practical safeguards against the abuses which typically 
occur during detention and imprisonment. There is no provision 
allowing for any derogation from the Principles, which remain 
applicable at any time and in any circumstances, including situa- 
tions of internal conflict or emergency when the use of adminis- 
trative detention tends toincrease. Among these safeguards are the 
requirement of judicial supervision of the detention, the obligation 
to inform individuals of their rights at the moment of their 
detention, the right of detainees to be heard promptly after their 
arrest by a judicial or other independent authority, the nght to 
challenge the detention at any time before a judicial or other 
independent authority and the right to have access to a medical 
examination. The Principles also contain an important provision 
which, if implemented, would prevent detainees being held in- 
communicado for long periods. It requires prompt access of 
detainees to their lawyers and families, which in any event “shall 
not be denied for more than a matter of days”. However, in 
thousands of cases of administrative detention in many countries 
these standards are ignored by governments. 

One particular cause for concern for Amnesty International is 
the fact that administrative detention is widely used to repress 
dissent or to imprison individuals solely for the non-violent 
exercise of their fundamental rights, such as the right to freedom 
of thought or the right to associate with others. 

In /srael and the Occupied Territories some 12,000 Palestin- 
ians have been held in administrative detention since 1987. Among 
those held are people who have been detained for the non-violent 
exercise of their rights to freedom of expression and association. 
Since August 1989 detention orders can be issued for renewable 
periods of up to one year. Detainees who try to challenge their 
detention are faced with almost insurmountable obstacles as 
detainees and their lawyers are virtually always deprived of 
crucial information concerning the reasons for the detention. 

In Sri Lanka people who are detained under the wide provi- 
sions of the Emergency Regulations or the Prevention of Terror- 
ism Act (PTA) can be held without charge or trial for long periods. 
Detainees are often held in incommunicado detention, providing 
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conditions in which torture, deaths in custody and “disappear- 
ances” have occurred in large numbers. At the end of April 1990, 
approximately 13,000 people in the South of Sri Lanka remained 
in detention without trial under emergency regulations, apparently 
for their alleged connection with the armed opposition Janatha 
Vimukthi Peramuna, People’s Liberation Front. 

In China political or religious dissidents, or people who are 
considered to be “anti-social elements”, run the risk of being 
detained under two forms of administrative detention. During the 
past year many individuals suspected of having participated in the 
pro-democracy movement or of having carried out clandestine 
religious activities have been subjected to the practice of “shelter 
and investigation”, (shourong-shencha), a form of detention with- 
out charge imposed by the police authorities for renewable periods 
of three months. In addition, since the late 1950s many other 
dissidents have been detained without charge or trial for periods of 
up to four years by order of the police or the administrative 
authorities for “re-education through labour” (laodong jiaoyang). 

The declaration of a state of emergency frequently provides 
the basis for extensive use of administrative detention. It is such 
circumstances that detainees are particularly at risk of the most 
serious human rights violations including those rights which are 
considered non-derogable in international law, such as the right to 
life and the right to not be subjected to torture or other ill- 
treatment. Incommunicado detention and solitary confinement 
only increase the risk of large-scale abuses. 

In Sudan there are currently at least 300 prisoners of con- 
science known to be held in administrative detention. Under 
Section 16 of the state of emergency legislation announced in June 
1989, known as the “1989 Emergencies List’, the authorities may 
arrest anyone or restrict his or her movements. The security forces 
are entitled to arrest people without warrant and hold them in 
detention indefinitely without charge or trial. Detainees may not 
challenge the legal grounds of their detention before any court; nor 
does the decree provide for the establishment of any form of 
commission of review to which detainees would be able to appeal 
or which would periodically examine the need for their continuing 
detention. 

Reports continue to be received from Jndia of administrative 
detention and its consequences. In some cases such detainees have 
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been tortured to death: most of these allegations come from the 
Punjab. Torture generally occurs in the first weeks of detention, 
when the detainee is denied access to the outside world. Even 
though some officials have admitted the existence of cases of 
torture, these cases are rarely investigated. 

In South Africa, the courts are precluded from ruling on cases 
of detained persons by various provisions of the Internal Security 
Act of 1982 and similar provisions which are in force in the 
nominally independent “homelands”. The Internal Security Act 
gives the security forces and the administrative authorities wide 
powers of preventive detention for periods ranging from 14 to 180 
days and to hold people incommunicado for indefinite periods for 
the purposes of interrogation. This same law authorizes the 
incommunicado detention of witnesses. The number of persons 
detained under the provisions of the Internal Security Act has 
increased dramatically since the state of emergency was partially 
lifted on 8 June and then completely lifted in October of this year. 
On 28 November at least 93 people were being held for interroga- 
tion under this Act. In addition authorities in the nominally 
independent “homeland” of Bophuthatswana continue to use state 
of emergency powers to detain non-violent political activists 
without trial. Amnesty International continues to receive reports 
of the torture and ill-treatment of detainees in South Africa. 

In some countries administrative detainees are authorized to 
appear before the courts, but this frequently occurs several weeks 
after the arrest the occurred, and often the detention can be 
reimposed even after an order of release has been given by a judge. 

In Egypt, the emergency regulations authorize administrative 
detention at the discretion of the Ministry of the Interior. A 
detention cannot be contested in court until 30 days have passed, 
and even when a judge orders the release of a detainee, the law 
authorizes the Ministry of the Interior to overturn the judicial order 
and prolong the detention for a new period of 30 days, at the end 
of which a new court hearing can decide on release. However at 
this stage a new detention order can be served against the same 
individual, so that deprivation of liberty can be maintained for long 
periods. From 1986 to 1989 12,472 administrative detention 
orders were made by the Ministry of the Interior, of which only 915 
were upheld by the courts. 

Article 9(1) of the International Covenant on Civil and Politi- 


44 Human Rights: Perspective & Challenges in 1 990 and Beyond 


cal Rights establishes that any deprivation of liberty must be in 
accordance with the procedures established by law. However, in 
some countries the use of detention without trial occurs outside the 
framework of the law altogether. For example, hundreds of 
detainees have been held illegally, effectively in administrative 
detention, for long periods in countries such as Ethiopia, Mauritania 
and Uganda. This happens despite the fact that legal provisions 
exist in all these countries which require detainees to be presented 
in court within a determined period of time. 

It is evident that the use of administrative detention continues 
to give rise to numerous human rights violations, as well as to 
violations of the international instruments which exist to protect 
these rights. Amnesty International is concerned that the practice 
of administrative detention is often used as a mechanism to avoid 
putting into practice the guarantees which are conferred by the 
criminal justice system and the safeguards provided for in interna- 
tional standards. Amnesty International has drawn the attention of 
governments to these realities on repeated occasions and has urged 
them to reconsider the need to maintain the practice of administra- 
tive detention. 


5 


HUMAN DIGNITY, NATIONAL SECURITY 
AND INTERNATIONAL RESPONSIBILITY: 
SEARCH FOR A SYMBIOSIS 


Yogesh K. Tyagi* 
I. Conceptual Interdependence 


The promotion and protection of human dignity is a cus- 
tomary norm of international law as well as of domestic law of 
every civilized State. Any State which fails to translate this 
legal norm into reality is not merely guilty of an international 
derelict, but it also undermines its own legitimacy -— both legal 
and political. The promotion and protection of human dignity, 
therefore, is not merely an ideal programme of action to facil- 
itate the personality development of human beings, but it is also 
a legal, moral and political necessity to enable States to dis- 
charge their solemn responsibilities towards their subjects who 
accepted the sovereign authority with loyalty and with a legit- 
imate expectation that their parens patrie will respect their human 
dignity, create conditions conducive for that purpose, and will 
not indulge in any activity inconsistent with their human digni- 
ty. Conversely, the legitimate longevity of a State and the con- 
tinuing compliance with its authority are necessary to ensure 
that appropriate measures are taken by that State to promote 
and protect human dignity. It is not that individuals themselves 
cannot take measures in the same direction, but it is believed 
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that such measures can be most effectively taken in the most 
organized manner by a representative and independent entity 
called ‘State’; individual’s measures might lead to an anarchy 
which might endanger human dignity itself. Therefore, the ra- 
tionale of creating a State is to prevent the society constituting 
that State from turning into an anarchical assembly of individ- 
uals, to ensure the creation of conditions conducive to the well- 
being of everybody living within the domain of that State, and 
to ensure the promotion and protection of human dignity in 
accordance with the rule of law — both domoestic and interna- 
tional. No political theory therefore advocates for the creation 
and functioning of a State for the negation of human dignity. 

Theoretically, there is no antagonistic relationship between 
the concept of human dignity and the concept of national secu- 
rity: threats to national security necessarily threaten human 
dignity, and the promotion and protection of human dignity 
positively strengthen national security and vice versa. 

A large number of insurgencies and belligerencies, which 
pose serious threats to national security, have their origins in 
the violations of human rights. The nexus between the viola- 
tions of human rights, threats to national security and the out- 
break of international hostilities is not of a recent origin. It may 
be recalled that the Allied Powers claimed to go to the Second 
World War for the enthronement of human rights. Even the 
recent response of the West tends to remind us of a comment 
by Sir Eric Beckett made in 1948 as Legal Advisor to the 
British Foreign Office, to the effect that human rights would be 
the umbrella under which the Western world fight the third 
world war.! 

Not only the violations of civil and political rights, but that 
of economic, social and cultural rights too, give rise to national 
security problems. The armies of poors, deprived, neglected, 
disabled and unemployed may pose a greater danger to national 
security than any war-mongering military machine. Frequent 
coup d’ etat in many’ African and Latin American countries 
convey this message time and again. 

Since the question of human rights is governed, inter-alia, 
by the Charter of the United Nations, international human rights 
treaties, and transnational moral imperatives, it is no longer a 
matter of pure domestic concern. Similarly, since many exter- 
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nal factors may constitute threats to the security of a State, 
some international measures become necessary to ensure or 
restore national security of that State. 

Clearly, there is a conceptual as well as functional interde- 
pendence between human dignity, national security and interna- 
tional responsibility. The most important task is as to how to 
translate their interdependence into a practical reality without 
sacrificing any one of them, and with minimum friction and 
maximum comfort. The best way of achieving that ambitious 
objective is to have a well-defined and well-knitted legal struc- 
ture. Has the existing international system produced that struc- 
ture? Has this structure been successful in practice? If yes, in 
what way? If not, why not? 

Today we have a widely acceptable understanding of the 
concept of human dignity. Gone are the days of debates on the 
alleged dichotomy between one and another category of human 
rights. Now civil and political rights and economic, social and 
cultural rights are inseparable and interdependent, and both are 
indispensible for the development of human dignity. A large 
number of instruments, approximately 60 under the auspices of 
the United Nations alone, enumerate a variety of human rights 
and their contours and contents. A number of international in- 
Stitutions, both global and regional, establish the accountability 
of States with respect to those rights and freedoms. In fact the 
proliferation of human rights institutions has given rise to the 
problem of duplication of procedures of international account- 
ability. 

Furthermore, the process of elaboration, expansion and so- 
phistication of human rights norms and the establishment of 
new institutions to promote the compliance of States with them 
are still going on unabated. Some additional human rights in- 
struments are in the process of drafting (e.g. the Draft Conven- 
tion on the Rights of Migrant Workers and the Members of 
Their Families). Unlike the concept of human dignity and inter- 
national responsibility, however, the concept of national secu- 
rity has evaded the benefit of comparable intellectual enrich- 
ment by consensus, practical clarity, and codification of legal 
norms relating thereto. The problem beings right from the first 
step, i.e. the meaning of the term “national security” 

The term “national security” has mixed meanings. It has 
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physical, moral, ideological, psychological, financial, and even 
cosmetic contents. At the minimum, national security means 
security of territorial integrity, political independence and sov- 
ereignty of a State. In the broadest sense, national security 
means promotion and protection of national interests. The na- 
tional interests of a State depend upon the actors responsible for 
perceiving national interests and the point of time they are 
perceived. A nation may have some visible interests and some 
invisible; it may have some direct national interests and some 
indirect; it may have some short-term interests and some long- 
term; and it may have some projected national interests and 
some potential national interests. In terms of national interests, 
therefore, national security is an omnibus term. 

International law does not merely recognise the legitimacy 
of national security, but it also provides a protective, doctrinal 
frame work for that. In this framework, one may find numerious 
instrumentalities for national security. The task of international 
law is to identify sovereign nations, to prevent transgression of 
their identities, to prevent military invasions, to reduce the prob- 
ability of such invasions, to control armaments, to limit their 
destructiveness if hostilities occur, to punish the wrong-doers, 
to procure reparation for war damages, and to ensure that sim- 
ilar crises do not occur in the future. Despite the existence of 
all these norms to safeguard national security, States do not 
hesitate in invoking their extra-legal powers and discretion to 
achieve the same objective. The following statement of a former 
Secretary of State of the United States, though made in an 
extremely provocative atmosphere, is indicative of this almost 
nihilistic approach towards national security: 


I cannot believe that there are principles of law that say we 
must accept destruction of our way of life... The survival of 
States is not a matter of law.’ 


Thus, when it comes to national security, the element of 
arbitrariness generally overshadows logic, the limits of interna- 
tional law are exposed, and its interdependence with human 
dignity encounters great difficulty. The following section first 
describes the existing regimes on this interdependence, and then 
evaluates their cumulative impact. 
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Il. THE EXISTING REGIMES 


The inherent right of every sovereign State to carry out its 
activities, including the promotion and protection of human dig- 
nity, in accordance with the rule of law, encompasses its au- 
thority to impose restrictions. Article 29 of the Universal Dec- 
laration of Human Rights, which codifies this sovereign right, 
reads in part as follows: 

In the exercise of his rights and freedoms, everyone shall be 
subject only to such limitations as are determined by law solely 
for the purpose of securing due recognition and respect for the 
rights and freedoms of others and of meetings the just require- 
ments of morality, public order and general welfare in a dem- 
Ocratic society. 

Although this article provides the legal basis of the human 
rights limitations regime, it does not mention “national securi- 
ty” as a ground for imposing limitations or restrictions. For the 
first time, this ground found frequent reference in the Interna- 
tional Covenant on Civil and Political Rights (hereafter referred 
to as “the Covenant’). The Covenant provides two types of 
national security regimes. The first and foremost is the right of 
derogation under Article 4, and the second is found in the var- 
ious restriction clauses of the Covenant. A detailed analysis of 
the both follows. 


A. The Derogation Regime 


Except for the Covenant, none of the UN conventions on 
human rights incorporates the right of derogation; the only pro- 
visions which come closeby are Article 9 of the Convention of 
Refugees (1951) and the Convention on Stateless Persons (1954), 
which permit States to adopt “provisional measures” during a 
state of emergency.’ Amongst the regional regimes, the Euro- 
pean and the Inter-American Conventions expressly recognize 
the right of derogation, whereas the African Charter and the 
Additional Protocol to the American Convention on Human 
Rights in the Areas of Economic, Social and Cultural Rights are 
silent on the matter. 

The rationale of the absence of a derogation provision in 
the Covenant on Economic, Social and Cultural Rights is that 
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since the rights incorporated therein are expected to be imple- 
mented “progressively”, there is no need of derogation there- 
from. This explanation, however, does not provide a satisfacto- 
ry answer to the “interdependence” and “‘inseparability” of two 
kinds of rights in two Covenants as recognised in their third 
preambular paragraphs. It also fails to appreciate the fact that 
there are some countries in the world that have already reached 
a fairly advanced stage of development and they guarantee 
economic, social and cultural rights to such an extent that many 
of them are enforceable in the court of law (e.g. the Dutch 
Social Security cases).* 

The absence of an express derogation provision in the Af- 
rican Charter does not mean the deprivation of the right of 
derogation. It is a sovereign right; and it does not require any 
express recognition. While the right of derogation is indisput- 
able, its limits are left to the State practice and to the practice 
of the African Charter institutions. The practice of the African 
charter institutions is absent and the State practice is incoher- 
ent. There are a number of African States which have been 
under state of siege for a long time. The five frontline States, 
for instance, have dangers to their security because of their 
anti-apartheid policies and practices. In contrast, the campaign 
against apartheid constitutes a threat to the security of the white 
minority regime of South Africa. Ecological upheavals in Ethi- 
opia, Sudan and the entire sub-Saharan region, population ex- 
plosion in Kenya, mercenarism in Seychelles, debt crises of 
Nigeria and Tanzania, and civil wars in Chad, Liberia and some 
other countries have threatened the security of all these States. 
It would be unrealistic to suggest that they do not have the right 
of derogation. In fact the absence of such a provision in the 
African Charter has left them with their inherent right without 
adding procedural restraints. 

On the basis of the presence and absence of express dero- 
gation clause in human rights treaties, Rosalyn Higgins, an 
eminent jurist, holds the view that “such a clause should only 
be deemed necessary where there are strong implementation 
provisions”.° If the Covenant on Civil and Political Rights rep- 
resents “strong implementation provisions” then a derogation 
clause should have been included in the Convention on the 
Elimination of Racial Discrimination, the Convention against 
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Torture and the Convention on the Rights of the Child as well, 
since their implementation provisions are akin to those of the 
Covenant. An explanation for the absence of such a clause in 
these instruments seems to be mutually contradictory. As re- 
gards the first two, the international community considers the 
elimination of racial discrimination or prohibition of torture as 
an approximate jus cogens (this peculiar synthesis emerges out 
of a dialectic relationship between the thesis that some extreme 
form of racial discrimination like apartheid are “crimes against 
humanity” and the anti-thesis that Article 21 of the Convention 
on the Elimination of Racial Discrimination permits denuncia- 
tion of this Convention); therefore, it has prohibited the dero- 
gation thereof by not including a derogation clause in either 
Convention.’ On the other hand, since the rights of the child are 
not non-derogable under the Covenant, the drafters of the Con- 
vention on the Rights of the Child preferred to maintain status 
quo by not mentioning anything on derogation in the text of the 
Convention. 

The Covenant permits the exercise of the right of deroga- 
tion in time of “public emergency which threatens the life of 
the nation” (Article 4). The European Convention does that in 
time of “war or other public emergency threatening the life of 
the nation” (Article 15). And the American Convention does 
the same in state of “war, public danger, or other emergency 
that threatens the independence or security of a State Party” 
(Article 27). 

Comparatively, therefore, the Inter-American regime of 
derogation seems to be more favourable to States than the other 
two. However, the fact that the State concerned is always the 
ultimate arbiter in determining the state of emergency within its 
territory suggests that the differences in the articulations of 
derogation regimes have no more than a cosmetic significance. 
State practice reveals that states of emergency have been de- 
clared on a variety of grounds, ranging from external aggres- 
sion to inflation to natural disaster to the “dangers” arising out 
of the movement for the restoration of democracy and human 
rights. 

All the three regimes provide a number of limitations on the 
right of derogation. Those limitations differ from regime to 
regime. Broadly, they can be divided into two categories: the 
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procedural limitations and the substantial limitations. 
Procedural Limitations 


Any State exercising the right of derogation must comply 
with a number of procedural requirements, such as an official 
proclamation of the state of emergency, notification to the rel- 
evant international institutions, etc. While the Covenant requires 
the State concerned to make an official proclamation of the 
state of emergency, the European Convention and the Inter- 
American convention do not do that. Indeed an undeclared emer- 
gency is considered inconsistent with “other obligations under 
international law’? — a clause which exists in all the three 
instruments. The Covenant and the Inter-American Convention 
prohibit discrimination (on the kground of race, colour, sex, 
language, religion or social origin) in the exercise of the right 
of derogation. although no such prohibition is social origin) in 
the exercise of the right of derogation. Although no such pro- 
hibition is imposed by the European convention, it may be 
construed within the ambit of the “other obligations under in- 
ternational law” clause. All the three instruments require the 
State concerned to inform others of the measures it has taken 
and the reasons thereof. The only difference is with respect to 
the addressees of this kind of information. In the case of the 
Covenant as well as that of the Inter-American Convention that 
information should be addressed to all the other States parties, 
through the Secretary General of the United Nations and that of 
the OAS respectively, whereas in the case of the European 
Convention that information should be given to the Secretary- 
General of the Council of Europe. In reality, however, it makes 
little difference, since the latter would transmit that information 
to the other Contracting Parties to the European Convention. 


Substantial Limitations 


No state of emergency permits the State concerned to ex- 
ercise the right of derogation in an absolute or arbitrary man- 
ner. Whatever the danger to the life of that State it cannot 
derogate from certain human rights. The catalogue of those 


non-derogable rights and freedoms differ from regime to re- 
gime. 
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The Covenant’s seven “emergency-proof” rights and free- 
doms are: right to life (Article 6); freedom from torture or 
cruel, inhuman or degrading treatment or punishment (Article 
7); freedom from slavery and servitude (Article 8(1) and (2); 
prohibition of imprisonment on the ground of inability to fulfill 
a contractual obligation (Article 11); prohibition of ex post facto 
criminal liability (Article 15); right to recognition as a person 
before the law (Article 16); and freedom of thought, conscience 
and religion (Article 18). 

The European Convention enshrines four emergency-proof 
rights and freedoms: the right to life (Article 2); freedom from 
torture, etc. (Article 3); freedom from slavery or servitude 
(Article 4(1)); and freedom from ex post facto laws (Article 7). 

The American Convention contains the following eleven 
non-derogable rights: right to juridical personality (Article 3); 
right to life (Article 4); right to humane treatment (Article 5); 
freedom from slavery (Article 6); freedom from ex post facto 
laws (Article 9); freedom of conscience and religion (Article 
12); rights of the family (Article 17); the right to a name (Ar- 
ticle 18); the rights of the child (Article 19); right to nationality 
(Article 20); right to participate in Government (Article 23); 
and right to judicial guarantees essential for the protection of 
such rights. 

' Comparatively, the Inter-American Convention has more 
non-derogable rights and freedoms than the other two instru- 
ments and, in that sense, it is more favourable to individual. 

The fact that the international instruments in discussion make 
certain selected rights non-derogable, whatever the situation, 
gives the impression that not all human rights are natural and 
inalienable and that there is a broad categorization. although 
there-is no hierarchical order in the scheme of these instruments 
and all rights and freedoms are equal — an ideal of equality of 
rights, some rights and freedoms are more equal than others. 
The raison d’ etre for making these rights and freedoms non- 
derogable is that they enshrine the “fundamental values” of 
Civilized societies. They are the basic ingredients or an 
“irreducable core of human dignity” — a quality which places 
them on the top of the hierarchy of human rights, and equates 
them with the peremptory norms of international law. But what 
is the logic of leaving the rest of human rights at the mercy of 
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the State under siege? Why did the drafters of the Covenant fail 
to visualise that derogations from those rights do not necessar- 
ily ensure national security? Most of them have little bearing on 
national security, but great impact on human dignity. For in- 
stance, if a State under siege derogates from Article 23 of the 
Covenant, which enshrines the right to marry, in what manner 
does that derogation help in securing the life of that State? 
Obviously, there is a need to do a rethinking on the dichotomy 
between the derogable and non-derogable rights and freedoms. 

All the three regimes envisage that at least the following 
three conditions must be fulfilled in the exercise of the right of 
derogation: proportionality with the exigency of the situation, 
consistency with ihe other obligations under international law, 
and non-discrimination.° 

The relationship between the derogation regime of the Cov- 
enant and that of the other two instruments is far from clear. In 
fact, the question of relationship between the UN instruments 
and regional instruments is also generally unclear. There is no 
authoritative interpretation or well-established institutional prac- 
tice to overcome that theoretical anomaly. State practice reveals 
that the States exercising the right of derogation generally take 
benefit of the most liberal regime. A striking instance of this 
desire of States is illustrated by their reservations to Article 4 
of the Covenant. France, for instance, has made a reservation to 
paragraph 1 of Article 4, declaring inter-alia that 


...the terms ‘to the extent strictly required by the exigencies 
of the situation’ cannot limit the power of President of the 
Republic [of France] to take ‘the measures required by cir- 
cumstances’ .? 


Similarly, Trinidad and Tobago has appended a reservation 
to paragraph 2 of Article 4: 


The Government of the Republic of Trinidad and Tobago 
reserves the right not too apply in full the provision of 
paragraph 2 of article 4 of the Covenant since Section 7 (3) 
of its constitution enable parliament to enact legislation even 
though it is inconsistent with Sections (4) and (5) of the 
said Constitution. !° 
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The burden of proof to justify the derogation and the com- 
pliance with the requisite conditions are two major international 
responsibilities of the State concerned. This is a subtle mixture 
of permissibility and accountability. It raises difficulties, how- 
ever, when many unclear issues turn controversial. The Cove- 
nant does not indicate which organ of the State.is competent to 
declare a state of public emergency. the wording of the require- 
ment of official proclamation is vague enough to cover emer- 
gency proclamations issued by the legislative or the executive 
authority or a military officer or anyone else. 

As to the issue whether or not an emergency exists to jus- 
tify derogation, the authority of the Human Rights Committee 
(hereinafter referred to as “the Committee’’) is unclear. In this 
connection it is pertinent to note the European Court’s decision 
in [reland V. UK: 


It falls in the first place to each Contracting State, with its 
responsibility for “the life of [its] nation’, to determine 
whether that life is threatened by a “public emergency” 
and, if so, how far it is necessary to go in attempting to 
Overcome the emergency. By reason of their direct and 
continuous contact with the pressing needs of the moment, 
the national authorities are in principle in a beciter position 
than the international judge to decide both on the presence 
of such an emergency and on the nature and scope of der- 
Ogation necessary to avert it." | 


A similar approach has been adopted in the practice of the 
Committee wherein “the sovereign right of a State party to 
declare a state of emergency is not questioned’. This has two 
explanations: first, Article 4 of the Covenant “is clearly mod- 
eled on Article 15 of the European Convention’; and second- 
ly, if a highly integrated system of the European Convention 
leaves the authorities of sovereign State with “a wide margin of 
appreciation” in the matter, a comparatively less integrated 
system of the Covenant cannot be expected to curtail that dis- 
cretion. at the same time, the Committee has emphasized that 
“a State by merely invoking the existence of exceptional cir- 
cumstances, cannot evade the obligations which it has undertak- 
en by ratifying the Covenant.” The duty to notify is one of 
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them. It requires the States concerned to take three steps: it 
must, in each case, inform immediately the other States parties, 
through the Secretary-General first, the provisions of the Cov- 
enant from which it has derogated; second, the reasons for 
which it was done; and third, the date on which it has terminat- 
ed such derogation.'* However, the Covenant does not stipulate 
any specific time-limit within which a State party should in- 
form other States exercising the right of derogation. In Jorge 
Landinelli et al. v. Uruguay, for instance, the Committee ex- 
pressed the view: 

Although the substantive right to take derogatory measures 
may not depend on a formal notification being made pursuant 
to article 4(3) of the Covenant, the State party concerned is 
duty-bound to give a sufficiently detailed account of the rele- 
vant facts when it invokes article 4(1) of the Covenant in pro- 
ceedings under the Optional Protocol.'® 


Also, in its “general comment” on Article 4 of the Covenant, 
the Committee made clear that 


...it is equally important for States parties, in times of pub- 
lic emergency, to inform the other States parties of the 
nature and extent of the derogations they have made and of 
the reasons therefor and, further, to fulfill their reporting 
obligations under article 40 of the Covenant by indicating 
the knature and extent of each right derogated from togeth- 
er with the relevant documentation.’ 


But all these guiding principles have remained in therealm 
of theory; in reality many States have invoked the emergency 
powers without even making a formal notification to the Com- 
mittee; they fulfill procedural formalities at their convenience." 
The Committee has found it difficult to come to grips with this 
situation. 

Several authentic studies expose the adverse effects of the 
exercise of the right of derogation. the irony is that an exercise 
of the nght of derogation does not merely adversely affect human 
rights, it also affects the functioning of monitoring institutions. 
In the wake of emergency, they cannot do anything unless they 
are in receipt of a copy of the official proclamation of emergen- 
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cy or they are seized of the matter under any one of their formal 
procedures. None of the derogation regimes empower its mon- 
itoring institution to take suo moto action, however grave the 
impact of the derogation may be. The Committee has discussed 
this matter time and again.'? Even after protracted discussion, 
no satisfactory solution has been found to the following prob- 
lems. What if a State, exercising its right of derogation, does 
not issue a notification, or, it does not adduce reasons which 
motivated it to exercise its derogaroty power, or, if the reasons 
provided are inadequate? How can such a situation be dealt 
with? In which manner an alleged justification or abuse of such 
measures may be tested? On what basis could the Committee 
determine whether a specific measure of derogation was incon- 
sistent with the treaty or customary obligation of a State, as 
required by the Covenant? Does the Committee have a power 
to determine as to what were “other obligations under interna- 
tional law” in the given case? 

The solutions sought so far by the Committee reflect a 
case-by-case approach. They take the form of asking questions, 
seeking Clarifications and expressing concern when the periodic 
report of the State concerned is considered, or of requesting 
relevant information at the time of considering an individual 
petition against that State. In both cases, the experience of the 
Committee has been frustrating. The frustration of the reporting 
procedure was expressed by the Committee in the case of EI 
salvador thus: 


It was ... difficult for the Committee to understand the sit- 
uation in EI Salvador with respect to the implementation of 
the Covenant, and its problems were compounded by the 
fact that the supplementary report did not provide detailed 
information concerning the practical application of the state 
of emergency and the suspension of constitutional rights. 
The report also failed to make clear the precise extent to 
which rights covered in the covenant had been affected by 
the state of emergency.” 


On the individual communications procedrre the 
Committee’s comment in the Jorge Landinelli Silva case was: 
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It is the function of the Human Rights Committee, acting 
under the Optional Protocol, to see to it that States parties 
live up to their commitments under the Covenant. In order 
to discharge this function and to assess whether a situation 
of the kind described in article 4(1) of the covenant exists 
in the country concerned, it needs full and comprehensive 
information. If the respondent government does not furnish 
the required justification itself, as it is required to do under 
article 4(2) of the Optional Protocol and article 4(3) of the 
Covenant, the Human Rights Committee cann-t conclude 
that valid reasons exist to legitimize a departure from the 
normal legal regime prescribed by the Covenant.” 


This frustration is compounded by the fact (a) that States 
usually exercise de facto derogation without making a de jure 
declaration, and (b) that States parties can legally amend the 
multilateral obligations by making a unilateral declaration. The 
first situation is illustrated by Hiber Conteris v. Uruguay” and 
the second by the reservations of France and Trinidad and Tobago 
to Article 4 of the Covenant.” In the Hiber Conteris case, the 
petitioneralleged and established, inter alia, a violation of Ar- 
ticle 4 of the Covenant because the Government of Uruguay did 
not comply with its obligations under the article, but the com- 
mittee considered it “inappropriate” to make a finding in re- 
spect of that article because the Government did not purport to 
rely on any derogation from the provisions of the Covenant 
pursuant to that article. In other words, the failure of the State 
to make a declaration under Article 4 of the Covenant denied 
the Committee its rightful role to review the operation of the 
derogation. 

The French reservation substitutes a less stringent test of 
compliance with the Covenant than that provided in Article 4; 
it establishes the supremacy of the French law over the Cove- 
nant; and it excludes the Committee from assessing the objec- 
tive necessity for, of proportionality of, the emergency mea- 
sures taken. The irony is that while the similar reservation to 
Article 15 of the European Convention has been a bone of 
contention and subject of scrutiny, the reservation to Article 4 
of the Covenant has so far escaped the critical attention of the 
Committee and that of other States. 
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In sum, while the right of derogation provides “a fertile 
ground for imaginative justifications by States for the denial of 
human rights’’,™ the safety measures and implementation proce- 
dures do not automatically empower the monitoring institutions 
to match the right with the corresponding obligations. In recent 
years, however, the Committee has maximized its monitoring 
mechanism by entering into intensive dialogue with the State 
representatives at the time of consideration of State reports. At 
the minimum, the Committee has maximized its monitoring 
mechanism by entering into intensive dialogue with the State 
representatives at the time of consideration of State reports. At 
the minimum, the Committee may ask questions, such as: What 
legal provision relating to the introduction of a state of emer- 
gency existed? why was the derogation needed? what was the 
impact of the state of derogation on the exercise of the rights 
guaranteed by the Covenant? What was the impact of the state 
of derogation on the exercise of the rights guaranteed by the 
Covenant? What safeguards and remedies were available to the 
individuals during a state of emergency? What is the current 
situation? Whether the requirements of the Covenant are com- 
plied with? Whether it was possible for all ministers in the 
Government to be held jointly responsible, if the state of emer- 
gency had been wrongly declared, or if improper measures had 
been taken?” At the maximum, the Committee may declare that 
the domestic law on derogation was “incompatible with article 
4” of the Covenant or “a number of rights were not fully guar- 
anteed or were derogated from’’.** The five-year periodicity rule, 
the time-delays in the submission of reports, and the lack of 
coincidence between the state of emergency and submission 
and consideration of reports of the State concerned put both de 
jure and de facto limitations on the power of the Committee to 
establish the accountability of States on the exercise of their 
right of derogation. 


B. The Restriction Regime 


Except for the instruments dealing with the prohibition of 
torture, almost all other legally binding instruments — regional 
or universal — refer to national security as a legitimate ground 
to impose limitations and restrictions on certain rights and free- 
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doms mentioned therein. The Covenant permits limitations on 
the following six rights and freedoms on the ground of national 
security: right to liberty of movement, freedom to choose res- 
idence, and freedom to leave any country (Article 12(3)); rights 
of aliens (Article 13); right to equality before the courts and 
tribunals, right to fair, speedy and public trial (Article 14(1)); 
right to hold opinions, freedom of expression, right to seek and 
receive information and ideas (Article 19); right of peaceful 
assembly (Article 21); and freedom of association with others, 
including the right to form and join trade unions (Article 22). 
In contrast, there is only one article in the entire Covenant on 
Economic, Social and Cultural Rights, i.e., Article 8(1) (a) and 
(c), which takes cognizance of national security. The former 
sub-paragraph, which grants to everyone the right to form trade 
unions and to join trade union of his choice, qualifies such right 
with the State authority to place necessary restrictions in the 
interests of national security. The latter sub-paragraph provides 
a corrolary of this right by recognising the right of trade unions 
to function freely subject to no limitations except those placed 
in the interests of national security. 

The national security provisions in the European Conven- 
tion are found in relation to the right to a fair and public hearing 
within a reasonable time by an independent and impartial tribu- 
nal (Article 6(1)); right to respect to private and family life 
(Article 8(2)); right to hold opinion and freedom of expression 
(Article 10(2)); and right to freedom of peaceful assembly and 
freedom of association with others (Article 11(2)). The Amer- 
ican Convention permits national security restrictions on the 
freedom of thought and expression (Article 13(2)(b); right of 
assembly (Article 15); freedom of association (Article 16); and 
freedom of movement and residence (Arciel 22(3)). The Afri- 
can Charter permits the same on the right to assembly (Article 
11); and right to leave any country and to return to one’s. own 
country (Article 12(2)). The Draft Pacific Charter on Human 
and People’s Rights incorporates national security provisions in 
relation to the right to public hearing (Article 7(4)); freedom of 
movement and residence within the borders of a State (Article 
12(1)); and right to leave any country and the right to return 
(Article 12(2)). 

The Convention against Discrimination in Education, in its 
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Article 5(1)(c)(i), recognizes the right of members of national 
minorities to carry on their own educational activities, includ- 
ing the maintenance of schools, etc., provided however that 
“this right is not exercised in a manner ... which prejudices 
national sovereignty”’.”’ 

The Convention on the Nationality of Married Women, in 
its Article 3(1), enshrines the right of the wife of alien origin 
to acquire the nationality of her husband, but the grant of such 
nationality may be subject to limitations in the interests of 
national security or public policy.* 

The Convention on the Reduction of Statelessness, in its 
Article 1(2)(c), lays down that States may refuse to grant na- 
tionality to a stateless person if the person concerned has been 
convicted of an offense against national security.” By virtue of 
Article 9 of the Covention relating to the Status of Stateless 
Persons, State concerned may, in time of war or other grave 
and exceptional circumstances, adopt provisional measures which 
it considers to be essential to the national security in the case 
of a particular person, pending a determination by that State 
that that person is in fact a stateless person and that the contin- 
uance of such measures is necessary in his case in the interests 
of national security.*® Article 28 of the same Convention allows 
a State not to issue travel documents to a stateless person living 
within its territory on the ground of national security,*' and 
Article 31 permits his expulsion from the territory of that State 
on grounds of national security or public order, and, on the 
same ground, he may not be allowed to produce evidence against 
his expulsion.” The Refuge Convention’s provisions relating to 
provisional measures (Article 9), travel documents (Article 28) 
and expulsion of the refugees (Article 31) are similar to those 
of the Convention relating to the Status of Stateless Persons.” 
In addition, it permits derogation from the principle of non- 
refoulement (prohibition of expulsion or return) — the most 
important principle of the refugee law - if “a refugee whom 
there are reasonable grounds for regarding as a danger to the 
security of the country in which he is, or who, having been 
convicted by a final judgment of a particularly serious crime, 
constitutes a danger to the community of the country”.”’ 

The Convention on the Rights of the Child allows the im- 
position of national security based restrictions on: the right of 
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a child, and that of his parents, to leave any country and to enter 
their own country (Article 10(2)); freedom of expression (Ar- 
ticle 13); and freedom fo association and peaceful assembly 
(Article 15).* 

The Draft Convention on the Protection of the Rights of 
Migrant Workers and Members of Their Families envisages 
national security restrictions on: the right to leave any State, 
including their State of origin (Article 8(1)); right to hold opin- 
ion and freedom of expression (Article 13(3)(b)); prohibition of 
collective expulsion (Article 22(1)); right to know the reasons 
for individual expulsion (Article 22(3)); right to challenge the 
expulsion decision (Article 22(4); right to take part in meeting 
and activities of trade unions, etc. (Article 26(2); and right to 
liberty of movement and freedom to choose residence (Article 
39).* 

Even the Second Optional Protocol to the Covenant, aiming 
at the abolition of death penalty permits a reservation and al- 
lows “the application of the death penalty in time of war pur- 
suant to a conviction for a most serious crime of a military 
nature committed during wartime.””*’ 

Comparatively, among the existing human rights instruments, 
regional or universal, the Covenant permits the largest number 
of national security-based restrictions. It means that the Cove- 
nant regime on national security is not an anti-State formula- 
tion. 

In addition to the above-mentioned national security-based 
restrictions, States may also impose restrictions to maintain public 
order (order public) — a term which is not far from the term 
“national security”. Not only that States may impose restric- 
tions in the interests of national security or public order (ordre 
public), but they might also derogate from the concerned rights 
and freedoms during the states of emergency. In other words, 
human rights provisions with national security or public order 
(ordre public) reference are vulnerable to the jeoparty of both 
the derogation regime and the restriction regime. 

It is difficult to find a State that has not imposed restrictions 
on human rights in the interests of national security. While the 
sovereign discretion to take that measure is beyond doubt, it is 
expected (a) that the State concerned shall follow a due process 
of law in the matter, (b) that it shall not behave in arbitrary 
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manner, (c) that the restrictions shall be reasonable, and (d) that 
there shall be a nexus between the restrictions and the national 
security interests. A perusal of domestic law and practice of 
many countries defies these legitimate expectations. The pity is 
that this kind of defiance is not adequately exposed at the in- 
ternational level, and its international accountability is estab- 
lished in isolated cases only. In the last fourteen years, the 
Committee has received only a few complaints against the 
imposition of the national security-based restrictions. In Eric 
Hammel v. madagascar,* for instance, the petitioner, a French 
national and former practicing lawyer in Madagascar, alleged 
that he received inhuman treatment and expulsion from 
Madagscar for his legal assistance to the victims of violations 
of human rights in that country. The Government of Madagas- 
car contended that the petitioner was a danger to national secu- 
rity, which is a valid reason to impose restriction on the right 
of aliens under Article 13 of the Covenant. The Committee 
expressed the view inter alia that the facts of the case disclosed 
violation of Article 13, because, on grounds that were not those 
of compelling reasons of national security, Eric Hammel was 
not allowed to submit the reasons against his expulsion and to 
have his case reviewed by a competent authority within a rea- 
sonable time. In Pierre Giry v. Dominican Repuvlic,” the Com- 
mittee did not question the State party’s statement that the 
author’s drug-dealing constituted a threat to national security, 
etc., but it considered his summary expulsion without affording 
him an opportunity to challenge the same “in accordance with 
law” as a violation of Article 13. 

These two cases convey a two-fold message: it is for the 
State concerned to determine as to what is in the interests of its 
national security, and the imposition of restrictions on the ground 
to national security could be-upheld if the aggrieved person is 
provided with an opportunity to challenge the imposition of 
those restrictions. This was illustrated by Anna Maroufidou v. 
Sweden and the Journalist Deportation case.*' In these cases, 
the States concerned curtailed the substantive rights with impu- 
nity, because they complied with the procedures laid down by 
their respective domestic law. Thus, the substantive validity of 
the national security restriction regime is merely subject to the 
procedural formality. 
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Ultimately, apart from all the above-mentioned express and 
implied powers to exercise the right of derogation and to im- 
pose restrictions in the interests of national security, States retain 
the right to denounce a convention to which they are parties. 
Many conventions envisage the inherent right of sovereign States 
to exercise the right of denunciation (e.g., the Convention on 
the Elimination of Racial Discrimination), while the others (in- 
cluding the Covenant) do not curtail that right by remaining 
silent on the matter. The most striking instance of denunciation 
of a human rights instrument is the Greek denunciation of the 
European Convention in 1969, which was the result of the zeal 
to enforce the European convention regime in order to promote 
respect for human dignity. One of the reasons why there has 
been no other instance of denunciation is that none of the other 
regimes has shown so much courage to establish the interna- 
tional accountability of any State exercising emergency powers 
at the cost of human dignity. Silence seems to be the best 
Strategy of survival in emergency situations. 


C. Evaluation 


National security as a ground to exercise the right of dero- 
gation and national security as a ground to place restrictions on 
the rights and freedoms of individuals are two different regimes 
in terms of concepts, contour and contents. the derogation re- 
gime is based on the premise that a threat to the life of a nation 
iS a serious matter where every individual should be willing to 
sacrifice his non- “core” individual interests in the larger and 
long -term interests of the society as a whole, whereas the 
restriction regime is designed to moderate the enjoyment of 
human rights in peacetime so that the society does not lead to 
a state of siege. The former is a radical remedial measure, 
while the latter a simple precautionary measure. The former is 
a matter of sovereign necessity, whereas the latter is a matter 
of sovereign discretion. There are a large number of interna- 
tional safeguards — substantial and procedural — in respect to 
the former, while the latter is essentially governed by the do- 
mestic procedural law. The only criterion to determine as to 
which form of national security is at stake is the gravity of the 
danger to the security of a nation and its determination by the 
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State concerned. The significance of the gravity factor, howev- 
er, is marginalised by the fact that a State’s discretion in the 
determination of threats to its security is well-recognized in 
international law (a la the Ireland v. U.K.). In practice, there are 
many cases where the ordinary national security regimes have 
been converted into the extra-ordinary national security one, i.e. 
the derogation regime, without following the procedural and 
substantial requirements of the right of derogation, and without 
complying with the well-recognized norms of international law. 
There is a large corpus of law legitimizing the imposition 
of restrictions on human rights, and it shows high density of 
diversity in the national security matters. On the one hand, the 
derogation regime is too permissive because it allows States to 
exercise the right of derogation even on flimsy grounds, and 
does not prohibit derogation from even those rights and free- 
doms the enjoyment of which has no bearing on the security of 
State under siege (e.g. many economic, social and cultural rights). 
On the other, it is too naive, if not callous, because it does not 
truly translate the letters and spirit of Articles 1(3) and 56 of 
the Charter of the United Nations into a programme of action 
to meet the challenge to the national security of a number of 
small, poor and weak States. These States some time secure the 
cooperation of the others not as a matter of tight under the 
international human rights law, which they should have, but as 
a matter of political and diplomatic expediency. The price they 
pay for receiving this kind of ‘favour’ remains ununaccounted 
in the records of the international monitoring institutions. 
The derogation regime appears to be superficial in the face 
of its inability to lift the veil of so-called national security. We 
have seen States themselves threatening their national security 
by indulging in gross violations of human rights and State- 
sponsored terrorism and by adopting divisive and dubious pol- 
icies in order to maintain status quo and to remain in power. 
We have also seen them treating threats to individual/party/ 
regime security as threats to national security. the State versus 
Nation syndrome is well-known. International law does not 
question the legitimacy of a State; what it can do at best is to 
question the legitimacy of certain acts of State. the existing 
derogation regimes have demonstrated their incapability and 
unwillingness to lift the veil of national security and to establish 
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the accountability of State and non-State entities threatening the 
security of a State under siege. International monitoring insti- 
tutions generally attempt to adopt an adversorial approach in 
the administration of the derogation regime. They do not seri- 
ously ponder over the significant questions, such as, why the 
right of derogation has been abused or arbitrarily invoked? Why 
States do not comply with their international obligations in this 
regard? 

There is a need to conduct a psycho-legal analysis of the 
domestic conditions prevailing in the States under ksiege. there 
are cases where a State of emergency is exploited by the groups 
who claim to carry out fight for the protection of human rights 
at the cost of human rights of innocent people. In some cases 
States feel that they will secure some advantages by not com- 
plying with their international obligations. They somehow think 
that if they openly proclaim a state of emergency and notify the 
same to the international institutions then other entities will 
come to know of their weaknesses in governing State affairs 
through normal law. In other words, they fear that a state of 
emergency will be construed as an indication of national weak- 
ness or that of the inability of the regime in power to discharge 
its functions in accordance with normal rules and regulations. 
Also, they think that a notification to other will give an oppor- 
tunity to the latter to scrutinize the internal policies to the det- 
riment of the former. 

The State obligations accompanying the exercise of the right 
of derogation are based on the premise that other States will 
also comply with their respective international obligations espe- 
cially the obligation not to interfere in the internal affairs of 
each other and to cooperate with each other in resolving prob- 
lems of social, economic and humanitarian character. How much 
fault should we attribute to a State which finds it difficult to 
fulfill the right of derogation obligations in the face of other 
States failures to comply with their international obligations in 
respect to the State under siege? Take a concrete case, that is 
of Nicaragua. There have been two fairly well-established facts 
in this case: first, Nicaragua did not fully fulfill its obligations 
under Article 4 of the Covenant; and secondly, it was a victim 
of a conststantly aggressive and interventionist policy of an 
outside power which was bent upon overthrowing Nicaragua’s 
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Sandinista Government (a Ja the ICJ Judgment ii. the Nicaragua 
case). The international law of human rigi.s, as it is found in 
the instruments envisaging the right of derogation, does not 
meet this kind of challenge. The human rights advocates have 
somehow unwittingly paid inadequate attention to this asym- 
metrical situation. Its untenability is striking especially when 
we look at the increasing trend of covert interventions to sub- 
vert the sovereignty of small, poor and weak States. A large 
number of cases of non-compliance with the right of derogation 
obligations are obtained in this type of situations. 

The foregoing assessment of the national security regimes, 
State practice and their impact on human dignity presents an 
environment of helplessness, which arises out of the normative 
inadequacy, institutional disharmony, information gap, commu- 
nication gap, credibility gap and sovereign insecurity. We now 
turn to the initiatives to address some of these problems. 


Ill. OLD INITIATIVES: AN OVERVIEW 


A number of initiatives have been taken in recent years to 
overcome the ambiguities, inadequacies and other sweaknesses 
of the existing regimes on derogation. They have been taken by 
some academics, NGOs and IGOs. All these initiatives may be 
broad’y divided into two categories: first, studies on the prob- 
lems associated with the emergency Situations, and secondly, 
suggestions to create additional normative standards and insti- 
tutional structures. The studies by Rosalyn, Higgins,” L.C. 
Green,” Theodor Meron,“ Subrato Roy Chowdhury,* the Inter- 
national Commission of Jurists*® and two Special Rapporteurs 
of the UN Sub-Commission on Prevention of Discrimination 
and Protection of Minorities*’ fall into the first category. In the 
second category are the contribution of the Jnternational Law 
Association” and that of a group of distinguished experts in 
international law, convened by the International Commission of 
Jurists, the International Association of Penal Law, the Amer- 
ican Association for the International Commission of Jurist, the 
Urban Morgan Institute for Human Rights, and the Internation- 
al Institute of Higher Studies in Criminal Sciences,” represent- 
ing all continents and all legal systems. 

These contributions certainly highlight most of the prob- 
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lems emanating from the exercise of the right of derogation. 
But they do not adequately address many serious inadequacies 
in the existing regimes. In particular, they do not carry out a 
psycho-legal analysis of some sensitive questions such as why 
States do not comply with the obligations under the derogation 
regime, or how to respond to an emergency situation when a 
third party — State or non-State entity — exploits that crisis for 
its ulterior motive, or, most importantly, how to establish a 
widely acceptable and effective institutional mechanism that 
could do justice to the conceptual interdependence of human 
dignity, national security and international responsibility. The 
greatest difficulty with most of the initiatives taken so far is 
that they are not sufficiently sensitive to the genuine difficulties 
of many States under siege, and that the remedies they pre- 
scribe are generally idealistic with poor prospects of acceptance 
and success in the near future. That is the reason why even 
some serious efforts of some eminent experts have not made 
any impact on State practice. The Siracusa Principles, for in- 
stance, suggest (a) the use of unofficial information submittede 
by the NGOs and IGQOs; (b) hearing of oral submission and 
evidence under the Optional Protocol; (c) ;visits to States par- 
ties alleged to be in violation of the Covenant; and (d) if nec- 
essary, the States parties to the Optional Protocol should con- 
sider amending it to this effect. Alas, nonbe of these sugges- 
tions is going to be accepted and effected in the foreseeable 
future. Their significance in searching long-term solutions is 
indeed unquestionable. But should we wait for that day, or 
should not we evolve some realistic arrangements which could 
be given effect without delay and without raising the suspicion 
of sovereign States. The following section attempts to outline 
that marginally ambitious and less than glamorous initiative. 


IV. A NEW INITIATIVE 


The proposed initiative is based on the premise that States 
encounter genuine difficulties in complying with their obliga- 
tions under the derogation regimes; that some time other State 
or non-State entities exploit the crises for the purposes other 
than the promotion of human dignity of the affected individu- 
als; that those entities do not generally comply with their obli- 
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gation to cooperate with the affected State in resolving the 
problems of social, economic and humanitarian character; and 
that the international accountability of those entities has been 
negligible in law and neglected in fact so far. Unless we accept 
the validity of this premise, we cannot adopt a bi-partisan ap- 
proach to the problem and we cannot win the confidence and 
cooperation of sovereign States, without which any initiative is 
bound to fail. 

We should build on the premise that the formulation and 
adoption of new standards in the form of a binding treaty or a 
non-binding declaration take time. States take time to bring a 
treaty into force; and they generally do not feel bound by a 
declaration. In that sense, any initiative to draft new standards 
or to establish new institutions can at best serve long-term in- 
terests by suggesting long-term solutions. The present exercise 
is to meet the urgent needs. This can be done by searching 
flexibility in the existing regimes which, happily, they possess. 

The starting point should be the identification of the crisis- 
prone areas. It is mainly the Asian, African and Latin American 
countries who have the uphill task of promoting human dignity 
without endangering their national security, and they need the 
help of the international community for this purpose; baring a 
few exceptions, the European countries do not face similar 
difficulties. Therefore, any new initiative should be undertaken 
under the auspices of the regimes applicable to the countries 
concerned. the African Charter, the Inter-American Convention 
and the Covenant envisage those regimes. Since the United 
Nations has always given lead and guidance to all in the human 
rights matters, any initiative under its auspices has greater chance 
of success. Hence, the Covenant regime is the best available 
bet. It has fair representation of all regions, all legal systems 
and different forms of civilization. It commands more respect 
than any other regime in which the countries of Asia Africa and 
Latin America participate. As pointed out earlier, the Covenant 
provides three different procedures for establishying the ac- 
countability of the States parties. The inter-State communica- 
tion procedure has been accepted by a very limited number of 
States of Asia, Africa and Latin America participate. As point- 
ed out earlier, the Covenant provides three different procedures 
for establishing the accountability of the States parties. The 
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inter-State communication procedure has been accepted by a 
very limited number of States of Asia, Africa and Latin Amer- 
ica participate. As pointed out earlier, the Covenant provides 
three different procedures for establishing the accountability of 
the States parties. The inter-State communication procedure has 
been accepted by a very limited number of States of Asia, 
Africa and Latin America (Argentina, Congo, Ecuador, Repub- 
lic of Korea, Peru, Philippines, Sensegal, Sri Lanka, Zambia); 
it has not been invoked so far; and it is unlikely to be invoked 
in the near future. Its utility in enhancing the effectiveness of 
the national security regime is practically ruled out. The indi- 
vidual communication procedure is also not accepted by a large 
number of States from Asia, Africa and Latin America, and its 
technicalities, such as the prohibition of actio popularis and the 
obligation to fulfill in advance a number of conditions including 
the exhaustion of domestic remedies, do not make it an attrac- 
tive method of establishing accountability on the macro issues 
such as the national security and its implications for human 
dignity and international solidarity. Moreover, the disposition 
of the petitions challenging, inter-alia, the specific violations 
arising Out of the exercise of the right of derogation take a 
couple of years at least. Those time-delays defeat the very 
purpose of the initiative to resolve the problems at hand. There- 
fore, we are left with the reporting procedure. Interestingly, a 
careful reading of the derogation regime of the Covenant sug- 
gests that this is the best procedure-for developing a symbiosis 
of human dignity, national security and international account- 
ability. In practice also, most of the efforts in that direction 
have been made under the auspices of the reporting procedure. 
The question is, how to tune and strengthen this procedure in 
order to attain the desired goal. 

Before thinking of any measures to tune and strengthen the 
reporting procedure, it is pertinent to identify the problems en- 
countered by the Covenant regime in respect to the national 
security matters. We have already identified at least four prob- 
lems: normative gap, information gap, credibility gap, and in- 
Stitutional gap. The following five-point programme of action 
may help in reducing these gaps to some extent. 

Firstly, some concerted efforts should be made to bridge the 
normative gap that exists in the law and practice of the existing 
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regimes on derogation and national security matters. The basic 
policy underlying that initiative should be the conceptual inter- 
dependence between human dignity, national security, and in- 
ternational responsibility, as we have discussed in the opening 
pat of this paper. One of the most appropriate fora to take an 
initiative in this regard is the Committee, and the best way it 
can do that is to revise its General Comments 5/13 on article 4 
of the Covenant, which was adopted nine years ago. The old 
general comment is a reasonable reiteration of problems en- 
countered by the Committee and the obligations of the States in 
respect to the right of derogation. It does not go beyond that. 
Among other things, the revised general comment should high- 
light the responsibilities of other States and international insti- 
tutions vis-a-vis the States under siege. It should articulate the 
policy which is laid down in Articles 1(3) and 56 of the Charter 
whereby all members of the United Nations are obliged to take 
“joint and separate action” to resolve the international problems 
of humanitarian character. There is a need to transform and 
integrate the lex generalis of Articles 1(3) and 56 into the lex 
specialis and practice of the Covenant, especially the national 
regime. A revised general comment on Article 4 should project 
a new image of the Committee, which should be perceived not 
merely a “monitor” but an active “pro-moter” of human rights 
by promoting international cooperation in resolving the human- 
itarian problems arising out of the threats to national security. 
The existing international jurisprudence on human rights has to 
be enriched a lot on this count. 

Secondly, an official proclamation of a state of emergency 
and a State notification of the same to the international moni- 
toring institutions should not be considered as the sole source of 
information. We must search alternative and additional sources 
as well, and that too under the existing institutional framework. 
The United Nations, for instance, has a wide network of infor- 
mation centres —- approximately 67 which service about 150 
countries all over the world. Their main funciton is to dissem- 
inate information on the activities of the United Nations and its 
various agencies and organs. They can be used for the purpose 
of collection of information on domestic activities having a 
bearing on human rights in the countries concerned, The UN 
Information Centres already do this kind of job in an unassum- 
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ing manner by collecting and maintaining press clippings relat- 
ing to the United Nations and by transmitting the same to the 
Department of Public Information of the United Nations at the 
Headquarters in New York. The information on the proclama- 
tion of emergency or the administrative measures to give effect 
to an undeclared emergency are generally reported in the do- 
mestic newspapers or communicated to the public at large 
through electronic mass media. The UN Information Centres 
can meticulously collect this kind of information and transmit 
the same to the Headquarters of the United Nations. In turn, the 
Secretary-General may take cognizance of this kind of informa- 
tion and bring the same to the attention of the UN human rights 
bodies, inclduing the Committee. In this way, the Committee 
need not to wait for a formal notification of a state of emergen- 
cy under Article 4 of the Covenant from the State concerned. 
A UN-engineered, UN Information Centres-fed, NGOs and 
specialized agencies supported, computerized-information net- 
work, hooked to all expert bodies of the United Nations may 
help a lot in reducing the information/communication gap. In 
order to save this pool of information from virus, however, the 
information feeders should clearly indicate their identities and 
the sources of inputs. 

Thirdly, the Committee at present does not have an institu- 
tionalized mechanism to handle the emergency situations. It can 
look into the matter only through the consideration of a report 
of the State concerned, or by examining individual petitions 
alleging concrete violations of human rights during the state of 
emergency in that State. Under the existing procedures the 
submission and consideration of State reports do not necessarily 
coincide with the proclamation of a state of emergency by the 
State concerned, and the optional nature of the individual peti- 
tion procedure is a prima facie evidence of its ineffectiveness 
in the emergency situations. The best solution is to evolve a 
new institutional mechanism within the existing framework, and 
this can be done by establishing a Working Group or a Special 
Rapporteur on Emergency Situations.°° The Committee has 
adopted a similar approach in handling many other important 
matters, including the cases of death penalty, interim measures, 
and the follow-up action under the Optional Protocol. There is 
therefore no legal obstacle in establishing a Working Group or 
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creating the office of the Special Rapporteur on Emergency 
Situations. The mandate of the new body may include (a) the 
authority to request the State concerned to submit a report under 
Article 40(1)(b) of the Covenant on the emergency situation, 
the state of derogable and non-derogable rights, and other rel- 
evant information pertaining to human rights; (b) to cross-check 
lthe information submitted by the State concerned; (c) to submit 
a report to the Committee, expressing its views on the adequacy 
and authenticity of the information received from the State 
concerned, the adequacy and autheniticity of the information 
received from the State concerned, the (in) compatibility of the 
State actions with its international obligations under the Cove- 
nant, especially the Article 4 obligations, the factors and diffi- 
culties encountered by the State concerned in complying with 
those obligations, the ways and means in which those difficul- 
ties can be removed, and the various measures that could be 
taken by other States and international institutions including the 
Committee itself in order to help the State under crisis. On the 
basis of this report, the Committee may adopt a report under 
Article 40(4) of the Covenant and transmit the same to the State 
concerned and other State and non-State entities who may have 
a role to play in the matter. 

Fourthly, the promotion and protection of “human rights are 
too serious a matter to be left to the State machinéry’’, especial- 
ly when it exercises the right of derogation on flimsy gounds, 
or when it converts the ordinary one (i.e. the derogation re- 
gime) without making its intent public, or when it subjects its 
own people to the horrors of an undeclared emergency, or when 
it snatches away their non-derogable rights/freedoms, or when 
it creates information or credibility gap by muzzling the mass 
media and by not submitting the requisite information or by 
submitting inaccurate information to the monitoring bodies. There 
is a need to guard the guardian of peoples’ rights even if a State 
does not indulge in all these illegal activities. 

The role of NGOs in all these situations become useful. 
One of the reasons for the better human rights conditions and 
greater awareness about them in the Western world is the ex- 
istence and activities of a large number of non-political and 
non-profit oriented NGOs dedicated to the cause of human rights 
in that part of the world. Some of them have proved their 
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usefulness and credibility to such an extent that it has become 
difficult to think of the human rights movement without them. 
Quite a few of them possess great resources and expertise. For 
instance, the London-based Headquarters’ Staff of the Amnesty 
International alone is more than double of the entire UN Staff 
dealing with human rights.*! As for the credibility, Amnesty 
International means reliability since its reports have been found 
impeccable and probably too much true and blunt. In order to 
bridge the information/ communication/credibility/gap and to 
overcome the difficulties arising out of the lack of adequate 
resources and expertise of the IGOs, and their expert bodies, it 
is prudent to involve NGOs, and that too officially. It is no 
longer a secret that many members of the human rights expert 
bodies, in their individual capacity, maintain contacts with the 
various NGOs and make use of non-governmental information 
in the formation of their views and at the time of examination 
of State reports by raising specific and penetrating questions. 
Also, many NGOs — both non-profit and profit oriented (some 
multinational law firms) — operate as a bridge between the 
aggrieved individuals and the UN Centre for Human Rights and 
the human rights expert bodies such as the Committee. Some of 
them have submitted and subtantiated hundreds of petitions to 
the Committee on behalf of the aggrieved individuals (e.g. the 
Jamaican Death Penalty cases). 

The time is ripe to institutionalize the role of NGOs under 
the Covenant regime. This is necessary to make them more 
responsible about their activities and to establish their account- 
ability on their credibility. The General Assembly may adopt an 
Additional Protocol to the Covenant on the Role of NGOs.” An 
officially-recognized, albeit limited, role along with suitable 
safeguards is better than the undeclared laissez faire which exists 
now. In turn, NGOs must take cognizance of the criticism that 
they exaggerate human rights violations by States without giv- 
ing due credit to their difficulties and without exposing the 
heinous violations committed by the anti-national groups such 
as terrorists and extremists.*? An offcially-recognized role of 
the NGOs will contribute to their credibility, impartiality anc 
effectiveness, and it will also introduce dynamism in the func- 
tioning of the State-centric human rights bodies. 
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Fifthly, some recent events in a country like Bangladesh 
prove that when formal international procedures fail to make 
the despots behave according to the rule of law and serenity, 
their peoples revolt to achieve the glorious objective of restor- 
ing the rule of law and securing human dignity. The greatest 
difficulty with this ultimate solution is the recognition of defeat 
of the legal and humanitarian norms and instituions. It gener- 
ates contempt towards the institutions of States which, in turn, 
gives rise to the problem of law and order in the long run, even 
if the peoples’ movement succeed in overthrowing the despots. 
It is a costly affair where innumerable number of innocent 
people have to sacrifice their “supreme right” to secure the 
rights and freedoms of others. and, most strikingly, those move- 
ments are generally infiltrated by anti-national elements whose 
aims are not to promote and protect human dignity but to create 
hostilities, to generate further contempt towards State authori- 
ties, to creat conditions of a permanent internal strife, and to 
destroy the rule of law. It is a challenge to thinkers and activists 
to suggest ways and means to promote people’s movements at 
the time of human rights crises without damaging the founda- 
tions of the rule of law and serenity. In this regard, the expe- 
rience of the Indian freedom struggle, especially the Gandhian 
Satyagraha to gain independence from the Britishers, could be 
a Starting point for discussion. How to modernize that tradition- 
al expereince and how to translate that into legal norms are a 
challenging task. Its necessity and utility can be understood 
from the situations prevailing in many countries where the le- 
gitimate goals are tarnished by illegitimate means. 
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NATIONAL SECURITY AND CIVIL 
LIBERTIES: DEFINITIONS AND 
DELIMITATIONS IN THEORY 
AND PRACTICE 


M.V. Naidu* 
What is Security? 


Literally, security is protection from danger and guarantee 
of safety. The term security is normally used with reference to 
military protection against threat or use of armed force against 
human life and material wealth. In this strict sense, the term 
security precludes non-physical and abstract political or cultural 
or psychological or intellectual elements both in terms of danger 
and in terms of protection. 


What is National Security? 


As a human collectivity, a nation is a sociological entity 
with economic ties and shared political experiences. A nation 
may or may not be identified with a certain territory or region, 
and may not enjoy political independence. 

In comparison to the nation, the term state refers to 
collectivity of people living within defined territory, under an 


* Dr M.V. Naidu, President, Canadian Peace Research and Education Association, 
is Professor and Chairperson, Department of Political Science, Brandon University, 
Brandon, Manitoba, Canada. 
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effective government, and possessing sovereignty, i.e. absolute 
and supreme power of decision-making and management over 
their domestic and foreign affairs. Thus, the state is a political- 
legal entity. 

In spite of their etymological and conceptual differences, in 
common usage the terms nation and state are used as 
interchangeable synonyms or as a compound word — the nation- 
state. For the present analysis on security issues, however, the 
distinction between the nation and the state is relevant. In a 
strict sense, the term national security should mean the physical 
preservation of a race or an ethnic group, or a culture. But in 
common usage the term national security has come to mean 
state security i.e. the military protection of the lives of a particular 
citizenry, of a defined territory and of the economic resources 
on that territory, all of which are being destroyed or being 
threatened by military actions. 

Besides, the term “national” in the phrase national security 
mean that the territories, the citizens and the properties involved 
are considerable in terms of national size, and the attack causes 
substantial damage to the nation. In other words, every conflict 
that is limited to a district, or a religious sect, or an economic 
interest on the domestic scene, or every border skirmish in the 
external context, cannot be exaggerated into an issue of national 
security. 

Losing sovereignty per se, without damage to territory, 
property and citizenry, should be clearly differentiated from 
suffering physical insecurity. Similarly voluntary and willing 
surrender of territory should not be confused with the issue of 
national security. 

Thus national security should be strictly defined in terms of 
military protection against substantial physical destruction, human 
deaths and territorial disintegration caused by military means. 


External and Internal threats to National Security 


The security of a state can be endangered from two directions 
— external and internal. External danger could be in the form 
of armed attack or aggression or military invasion or armed 
intervention. Internal danger to national security could arise in 
the forms of civil war, guerilla war, terrorism, coup de’ tat, 
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subversion or violent secession of territory. Sometimes the 
internal and external dangers may be connected or be 
supplemental to each other, erasing the distinction between 
external and internal dangers, and between war and civil war. 

High levels of economic frustration, cultural deprivation, 
religious persecution, political oppression and regional 
disenfranchisement are the usual sources for intensified domestic 
System provides constitutional and nonviolent channels to 
ventilate national dissatisfactions, these channels are unavailable 
in a dictatorial system, with the result that the regime may lose 
mass support and may face popular revolts. When faced with 
such revolts, the authoritarian regime, in particular, is prone to 
resort to political oppression and military suppression. The 
regime usually resorts to rationalization of its repressive measures 
in the name of foreign enemies, real or imaginary, and actual 
or exaggerated. By externalizing internal failures, the dictator 
hopes to gain in two ways — one, by generating domestic 
public support for his repressive actions; the other , by winning 
diplomatic and propaganda support from abroad. During the 
cold war days, the easiest appeal for national security was raised 
in the name of “Marxist conspiracy” and “Communist 
aggression’, or “Capitalist plots” and “imperialist encirclement’. 
Otherwise, the usual grounds for appeals to national security 
are in the name race, religion and patriotism. 

In short, national security can be viewed from two angles 
— external armed attack or internal armed rebellion. 


The non-physical aspects of Security 


More often that not in political practice, national security is 
invoked in the name of national independence, political stability 
or change, “law and order’, economic crisis or prosperity, and 
national interest. How real and justifiable are these approaches? 


a) Political independence need not be tied to national security 
because the presence of the absence of political independence 
is meaningless to the dead citizens; the material resources 
necessary for human well-being could be destroyed by foreign 
attacks without destroying the political independence of the 
victim country. Territories, with or without political 
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independence, may be destroyed, annexed or even added to the 
existing state. Thus the abstract concept of political independence 
should not be mixed with the concrete manifestations of 
national security, unless one proclaims, like Patrick Henry, “give 
me liberty or give me death”. 


b) A distinction has to be made between threats to national 
security and “law and order.” In the North American usage the 
phrase “law and order’ has come to mean the citizens’ 
observance of rules and regulations that stabilize the existing 
legal order irrespective of the politics or the morality of that 
order. Ordinarily non-observance of the prevalent law and order 
is dealth with by the constabulary under police powers of the 
state. Thus the absence of “law and order,” is a minor or limited 
danger to the general well-being of the society, and as such 
does not constitute a threat to national security, as defined above, 
until the crisis of “law and order” evolves into a national security 
issue or unless that crisis is a component or national security 
problem. 


c) An economic crisis: A crisis in the national economy brought 
on by depression, recession, stockmarket crash, bank failures, 
financial bankruptcies, foreign indebtedness, etc., may seriously 
harm the economic well-being of the citizens and the state, yet 
an economic Crisis as such, does not constitute an armed attack 
or a military destruction of the country, can be called a national 
crisis. 


d) Diplomatic pressures: Sometimes a national regime, 
subjected to international diplomatic pressures, may present the 
situationas threat to national security. But diplomatic pressures 
on a country, or cold war intrigues against national stability, or 
propaganda war on a nation’s reputation, or attacks on a state’s 
power-position in the realm of international affairs, cannot be 
interpreted as attacks on national security. 


e) Stability and change: Maintenance of status quo in the 
distribution of political power or economic wealth, continuity 
of an existing administration, and so on, may guarantee political 
stability provided the citizenry is satisfied with the prevalent 
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polity. But popular dissatisfactions or even sectoral disaffection 
with the system may generate demand for change. and every 
such a demand may not be threat to national security. Attempts 
to remove a hated dictator or an unwanted. 

King, or a despised dynasty or a military junta or a ruling 

elite or a defeated political party, or a constitutional crisis or a 
break down of “law and order’, may generate a political crisis, 
but do not constitute a danger to national security. 
f) National Interest: Is national security the same as national 
interest? “Interest” means a benefit or an advantage. A person’s 
interest presupposes the existence of that person, dead people 
do not have, nor do they need, any benefits. Similarly, when a 
nation has been destroyed and its people are dead, then the 
question of that nation’s “interest” does not arise. Thus national 
security is a pre-condition for national interest. All the same, 
threat to national interest may not always mean threat to national 
security. 

While national security can be precisely defined, national 
interest remains a vague, broad, unclear and imprecise concept. 
In realistic terms, the concept of national interest boils down to 
motherhood slogan that the ruling individual, junta, class or 
elite raises in making emotional appeals to seek that support of 
masses for anything the rulers undertake in the name of the 
nation. National interest is what the rulers says it is! Worst of 
all, politicians often equate national interest with national security 
in order to cover all their sins of all shades, shapes, sizes and 
significance. 

In conclusion, national security should be strictly defined in 
terms of physical protection of the lives of the citizens in the 
nation, of the economic instruments of the country’s well-being 
and of the national territories that contain both the people and 
the economic resources, against armed attack that cause of 
threatens considerable damage. Without a narrow definition and 
concise operationalization of the concept of national security, a 
broadly and loosely defined “national security” may ;be invoked 
not only to destroy the liberties of the citizens but also the 
peace of the world! 


What are Civil Liberties? 


Simply put, civil liberties are the privileges of the individual 
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(in the form of the protection of life, liberty and property) that 
are to be sheilded from encroachments by the government and 
by other individuals. Some scholars distinguish civil liberties 
from civil rights. In their opinion civil rights are positive 
guarantees by the government, while civil liberty implies a 
negative restraint upon the government and other individuals. 
Most often civil liberties and civil rights are used as synonyms, 
or are integrated into a single concept — “civil rights and 
liberties”’. 

Inter alia, four of the civil liberties that are fundamental to 
democracy, and on which the other rights and liberties depend 
are — (i) the right to life and physical well-being; (ii) freedom 
of expression; and (iv) freedom from unreasonable and arbitrary 
government action. 


National Security and Individual Liberty 


When the lives of the citizens are threatened, or when the 
material bases for the existence of the people are being destroyed, 
or when the country’s territories holding the citizens and those 
economic resources are being torn apart, or in a word, when the 
very security of a nation is in danger, then it may become 
necessary and justifiable for the government to disregard 
temporarily all other considerations, including the provision of 
civil rights and liberties of the citizens, while protecting the 
very existence of the state. Once national security is established, 
the civil liberties will have to be restored. 


NORTH AMERICAN LANDMARK CASES IN NATIONAL 
SECURITY 


A survey of the actual measures of national security in 
North America could be very instructive in understanding the 
political practice and in shping the theory-formulation of civil 
liberties. 


I. National Security measures during wars: 


During the 20th Century, the United States was involved in 
four major wars — World War I and II, Korean War and 
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Vietnam War. But only in one war was the USA directly hit 
(the Pearl Harbour tragedy). Similarly, Canada participated in 
Wrold War I, II and the Korean War even though Canada was 
never attacked. Some of the security measures that involved 
civil rights and liberties during the wars were the following. 


1) The internment of thousands of American Japanese and 
Canadian Japanesse during World War II was a racist assault 
on civil liberties in the name of national security. Much later 
the governments of both countries rendered formal apologies to 
their citizens of Japanese origins. 


2) The United States lost thousands of American lives in 
fighting the Vietnam War which was the longest, the dirtiest 
and the most expensive war of history, even though American 
national security (as defined above) was never threatened. It is 
now revealed that the whole story of the Vietnam’s attack on 
the American ships in the Gulf of Tonkin was a fabrication and 
the American public was told the biggest lie, believing which 
Americans gave billions of dollars and thousands of lives, while 
tons of bombs were dropped to destroy North Vietnam. 


3) Conscription for the Vietnam war was strongly resented by 
the American youth who considered conscription “involuntary 
servitude”. Thousands burnt their draft cards and were 
imprisoned; many more left USA and became “draft-dodgers” 
on whom legal penalties were imposed besides psychological 
coercion. 

Conscription was never a popular policy in Canada. It was 
one of the main factors that accentuated the mistrust and conflict 
between the English-speaking and the French-speaking Canadians 
during the world wars. 


4) The most conspicuous assault on civil liberties in Canada 
came in 1970 when the War Measures Act was invoked. First 
passed in 1914, the Act confers emergency powers on the 
executive to proclaim the existence of “war, invasion or 
insurrection, real or apprehended’, and to arrest, interrogate 
and detain anyone likely to be prejudicial to public safety. 


86 Human Rights: Perspective & Challenges in 1990 and Beyond 


For the first time during peace time, the war measures were 
invoked to meet the so-called “apprehended insurrection” alleged 
to have been launched by the Front de Liberation due Quebec 
(FLQ) a separatist movement in the provincd of Quebec. The 
main event was that (FLQ) kidnapped two persons, one of whom 
was later murdered. In response thousands of federal troops 
were deployed at a cost of millions of dollars; some 500 suspected 
persons were arbitrarily arrested and detained. Out of these, 
only 5 individuals were tried in courts for kidnapping and murder; 
but the kidnappers were alllowed safe passage overseas. The 
“apprehended insurrection” was never proved; it remained 
rumour and hearsay while the cabinet assumed dictatorial powers 
necessary for a world war, and the country went into convulsions 
with war psychosis. 


II. National security measures during the Cold War: 


More than the war, the cold war brought out extreme anti- 
democratic sentiments. In the name of national security, reckless 
assaults on civil rights and liberties were launched. 


1) The American anti-communist laws and politics were 
hysterical attacks on civil liberties. The Alien Registration Act 
(1940) put extreme restrictions on the advocacy, in speech or 
writing, of the violent overthrow of any government in the US; 
the law was upheld by the US Supreme Court in the Dennis 
Case (1951) and the Scales case (1961). The Taft-Hartley Act 
(1947) required that labour union officers should take an oath 
of not being connected with the communist party; the Internal 
Security Act (1950) required the designation and the registration 
of certain public organizations as communist “action” groups, 
“fronts” or “communist infiltrated” organizations; their 
publications were to be labelled as communist propaganda; 
communists were denied passports, were barred from 
employment in defense plants and from holding office in labour 
unions. Under the Communist Control Act of 1954, the 
Communist Party was deprived of the rights and privileges of 
other political parties and denied the use of the ballot to express 
their views. McCarthyism of the 1950s was the extreme anti- 
communist hysteria that was built on unsubstantiated accusations 
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of disloyalty and abuse of legislative investigatory power over 
fears of real or imagined threats to the nation, involving loyalty- 
security investigation, imposition of loyalty oaths, and passage 
of anti-communist legislation. Millions of Americans lost jobs, 
reputations, citizenship and basic human rights. On the 
international scene the Truman Doctrine (1947) inaugurated the 
so-called “communist containment” policy that led to 
unprecedented arms race, military alliances and counter alliances, 
and wars in Korea and Vietnam, that cost millions of American 
lives and billions of dollars. All these in the name of the national 
security of America, the mightiest military and economic power 
on earth that was never attacked, excepting the aberration of the 
Pearl Harbour bombardment. 


2) The cold war psychosis also hit Canada though with much 
less ferocity. The national government’s extreme reaction to the 
Winnipeg General strike of 1919 was an early example of anti- 
communism; the labour strike was seen as a plan to create a 
communist Soviet in the city of Winnipeg where the local police 
was replaced by military police (RCMP) and the army. The 
criminal code was amended to broaden the definition of seditious 
conspiracy and increased penalties. The Immigration Act was 
amended to allow deportation ;without hearing or trial regardless 
of citizenship or the length of residence in Canada. During the 
Gouzenko Affair (1945-46) the civil right of some Canadians 
were disregarded when they were secretly tried and punished as 
spies on the evidence provided by a Soviet intelligence officer. 
The Padlock Law (1937) prohibited the propagation of 
communism in the province of Quebec. 


3) National Security measures during Civil War: 


By definition, “civil war’ is supposed to be “civil” and not 
“military”, because it is supposed to be fought between civilian 
citizens of the same country, and not by the military forces of 
that country. However a massive civil conflict could end up as 
a war. a fulfledged civil war, like the American and Spanish 
civil wars, may threaten national security in which case civil 
liberties may be disregarded. But any small skirmish at the 
locality or municipality or regional level, involving a few dozen 
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or a few hundred people carrying picket signs, or using sticks, 
stones or small weapons, should not be considered a civil war 
and should not lead to any assault on civil liberties. 

As pointed out above, the 1970 FLQ crisis in Canada, and 
the 1919 labour strike in Winnipeg were preposterous 
exaggerations; they were far from being civil wars threatening 
national security. 

But the imposition of martial law over the southern states 
by President Lincoln during the American Civil war, was not an 
extreme measure of national security. But the frequent use of 
martial law regime under flimsiest pretexts by dictatorships in 
South Korea, the Philippines, Pakistan and in other countries in 
Africa and Latin America, has led to serious infringements of 
civil rights and liberties. 


4) Curtailment of Civil Liberties during Non-military crises 
and over Non-military matters: 


Even if we could condone national security measures 
curtailing civil rights and liberties during military conflicts of 
some sort, how can such infringement over liberties be justifiable 
when no military issues or crises are involved? 

The Alien and Sedition Laws passed in the US in 1798 not 
only declared any criticism of the government and its officials 
a crime, but also authorized the President to deport undersirable 
aliens. Through these laws the Federalist Party sought to silence 
opposition. The non-violent civil rights movement led by Martin 
Luther King was attacked by some southern states in USA as 
pro-communist subversive movement which did not deserve civil 
rights. Church bombings, kidnappings, mob lynchings and 
murders have been blatantly condoned by white judges and 
juries with total disregard to civil rights. The racist laws 
embodying the policy of “separate but equal” educational 
facilities for the blacks, were made by the legislatures and 
approved by the courts between 1869-1954. All anti-segregation 
movements with regard to housing, employment, public facilities, 
voting rights, etc., were labelled, until the 1960s, anti-American, 
and denounced as subversive communist conspiracies. Denial 
of civil rights to the blacks was considered necessary for 
guaranteeing American national security. 
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While the Canadian province of Alberta tried in 1936 to 
gag the press by passing the Alberta Press Bill that required 
newspapers to “correct” at the insistence of a government body 
certain information in the press articles, the Quebec government 
prohibited the street distribution of the publication of Jehovah’s 
Witnesses, a Christian religious sect. In the name of national 
security, government secrecy has been maintained in Canada 
through various legal provisions. The federal Official Secrets 
Act (1939) considers an offence any possession or 
communication of government documents, and provides for secret 
trials and punishments. 


Appeals to ‘National Security” 


The survey of the political practices of states shows that 
national leaders, broadly speaking, are prone to find every 
conceivable excuse to appeal to the emotions of the public in 
the name of national security, to declare national emergencies 
and to rationalize all measures of governmental empowerment 
and public restriction, including the curtailment of civil liberties. 
But national security should be conceptualized only in terms of 
military protection of the nation. If domestic violence were to 
assume serious proportions, it could then endanger national 
security. But a bloodless coup, a minor revolt or political 
pronouncement of secession, or a minor and passing incident of 
violence that can be easily controlled, may not lead to any 
national insecurity. The very essence of cold war is that it is 
cold, even though every manifestation in cold war is a potential 
source of military confrontation and national insecurity. If the 
test of the doctrine of “clear and present danger” is applied, 
cold war can’t be interpreted to be an actual military threat or 
action. However, cold war antagonists have anxiously considered 
every aspect of the cold war — arms race, espionage, 
propagands, ideological rivalry economic sanctions, an actual 
threat to national security, and have imposed terrible restrictions 
on public liberties. For obvious reasons, public agitation through 
non-violence, economic crises and natrual calamities do not 
involve armed actions and military damages, and hence they do 
not necessitate measures for national security. 
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How is national security achieved or maintained? A survey 
of recorded cases shows that in the operationalization of national 
security the following five instruments are commonly resorted 
to in practical politics: i) The military measures; (ii) the police 
measures; (iii) the secret service operations; iv) Certain economic 
measures and v) propaganda/throught-control measures. How 
do we assess these instruments? 

National security through military measures may involve 
unilateral military operation or multilateral action through 
military alliances or counter-alliances, or through the United 
Nations’ “collective measures” or through a global system of 
“collective security” (not yet realized). However under the impact 
of Gandhism, new schemes and strategies of non-violent defence 
(also called ‘Civilian defence’) have been recently developed 
that are innovative and pragmatic, and are challenging to the 
traditional strategies of military defence. Gandhians have 
occasionally raised the idea of ‘shanti sena’ or ‘peace brigades’. 

Police measures in the name of national security, seem to 
involve activities like maintenance of law and order, 

arrest and detention, running of prisons and concentration 
camps, and coercive enforcement of laws and regulation. Gandhi 
had talked about a non-violent police force that could use the 
methods of arbitration and mediation, social work, education 
and peaceful persuasion. 

The instrumentality of military or police actions could 
constitute a direct threat to civil liberties, while resort to non- 
violent methods or Civilian Defence may affect civil liberties 
without reducing or eliminating them, because non-violent 
techniges depend upon civilians and not armed forces, and upon 
voluntary public cooperation and not governmental coercion 
and curtailment of civil liberties. 

The operations of secret services has always been 
rationalized in the name of national security. The cold war 
grossly exaggerated the role of secret services, especially of the 
superpowers. The recent expose of the ex-officials of CIA, KGB 
and Mussad have throne light on the multifarious and 
unscrupulous operations undertaken by the secret services, 
including the following: Intelligence gathering inside and outside 
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the country; counter-intelligence; surveillance over citizens and 
over foreigners; planting or obstructing false information in the 
forms of unofficial news, rumours, gossips or scandals; 
blackmailing, abducting, kidnapping, assassinating and 
liquidating undesirable individuals; arresting, detaining or 
tortouring witnesses, Opponents and supporters’ illegally 
influencing elections, party politics public opinion and public 
officials; creating political instability, public incitement and 
constitutional crises; aiding or obstructing intervention, 
subversion, terrorism and civil war. 

Almost every activity of any secret service impinges on 
citizens’ civil liberties; hence the width and the depth of secret 
service activities should be of great concern to democrates 
everywhere. Ironically, the activities that most threaten civil 
liberties are the ones that are least submitted to public knowledge 
and scrutiny, sometimes for legitimate reasons, but most of the 
time out of deliberate disregard for fundamental freedoms. While 
this is true in the so called ‘free societies’, it is worst under 
authoritarian regimes, which, after all, govern almost 80% of 
the states in the contemporary world. 

Economic measures in the name of national security most 
directly relate to military opening. The world today is spending 
almost one trillion dollars annually on the so-called military 
defence. Dictatorial regimes have been spending 20-40% of 
national budgets on military matters. Military budgets imply 
spending on arms production, purchase or sale, on military 
science and technology, on military personnel and training, on 
military operations, etc. These spendings may mean reduction 
on national expenditures on providing the basic human needs of 
the citizens — food, housing, medical care, education and 
employment, which according to recent United Nations 
declarations, constitute fundamental human rights. Thus over- 
emphasis on military spending has indeed become, especially in 
the Third World countries, a serious threat to the fundamental 
rights of individuals. 

Militarization of industries and science-technology is another 
economic measure resorted to in the name of national security. 
From all evidences available, military industries have become 
counter-productive to development and economic well-being. 
Distorting “civilian” economy and distracting growth-potential 
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from non-military industries, militarization of economy has 
produced unemployment and lower standards of living, thereby 
undermining basic human rights. Even the recent steps towards 
ending cold war and starting demilitarization, seem to have 
failed to actualize the so-called “peace dividents,” because the 
powerful military industries have been coaxing the major powers 
to continue spending on militarization in the name of the new 
threats to national security assumed to be emanating, ironically 
enough, from The Third World countries like Panama, Libya, 
Syria, Iran and now Iraq. 

Thus appealing to the masses, in the name of national 
security, to be willing to suffer economic hardships and 
deprivation of basic human rights, is not uncommon in practical 
politics, even when there are no direct military attacks on the 
lives, the properties and the territories of the state. This is much 
more true in the case of authoriatarian or military regimes. 

Propaganda in the name of national security may generate 
chauvinism and jingoism which may prohibit and punish criticism 
of the government, thereby constituting a serious threat to 
freedom of throught, belief and expression. Inventing foreign 
threats and setting up scapegoats for domestic failures, could 
inhibit the questioning of public policies and explanations. 
Thought-control to help protect national security, may mean the 
use of mass media, educational system and social agencies for 
carrying out the following measures: inculcation of official 
ideologies and beliefs; discouragement of criticism of public 
policies and programs; denouncement of opposing ideologies 
and restricting their spread; imposition of censorship on unofficial 
and critical views; generation of false news and views, fears 
and suspicions, and threats and terror; counter-propaganda, and 
so on. 


National Security vis-a-vis civil liberty: 


Whenever national emergencies are declared and measures 
of national security are undertaken, civil liberties are the main 
sufferers. Specially speaking, the most common governmental 
actions that endanger individual freedoms, are the following: 

Imposition of censorship and press restrictions, and release 
of government propaganda; ban on public demonstrations and 
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meeting; ban on political parties, election campaigns or elections; 
temporary government take over, confiscation or nationalization 
of private property; surveillance over citizens and foreigners 
through wire-tapping, mail openings etc; arbitrary search and 
seizure, arrest and detention; suspension of Habeas Corpus; 
summary trials and executions; denial of appeals to administration 
Or courts; resort to torture, political internments and concentration 
camps; deportation, disappearance and liquidation of individuals; 
genocide; bad treatment of refugees and POWs; racial and 
religious discrimination; resort to conscription and charges of 
treason and sedition against war-resisters and anti-chauvinists; 
so on and so forth. 

A synthes is of the above-mentioned actual expamples of 
political practices reveals that national security measures may 
impinge upon ten basic civil rights and liberties: 


Right to life and physical well-being. 

Freedom of information and expression. 

Freedom of assembly and association. 

Right to equality before the law and equal protection of the 

law. 

5. Right to due process (rule of law) or right against arbitrary 
government. 

6. Freedom of conscience and belief. 

7. Freedom of movement. 

8. Right to property. 

9 

] 
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Political rights of voting, candidacy, and campaign. 
Q. Right against cruel and unusual punishment. 


Among these ten rights, the first five are the most important 
and critical freedoms in the context of national security. 

Because of the fact that national security measures can 
generate serious delimitations on civil rights and liberties, national 
security should be strictly construed. 

However, in recent decades authoritarian regimes in the 
Third World countries in particular, have not hesitated to appeal 
to national security in order to curtail civil liberties on any and 
every excuse including the following non-military conditions 
and crises: 
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Threats to nation-building in terms of nation’s political unity. 
Threats to political stability and continuity in terms of regime 
maintenance. 

Elimination of danger attributed to a certain minority — 
racial, religious, ethnic or regional. 

Requirements of fast and urgent societal improvement 
through radical reforms. 

Ending of corruption, dishonesty and inefficiency in the 
nation. 

Needs of the economic development of the nation. 
Elimination of ignorance, illiteracy, apathy and 
disinterestedness of the general public. 

Need for developing elitism by reducing the equalities and 
freedoms of average citizens who are assumed to be inferior 
and underserving. 


The most common methods usedby arbitrary regimes in 


curtailing civil rights and liberties are four-fold: 


Is 


2: 


Through administrative decrees and actions that disregard 
civil rights and liberties. 

Through legislation that increases governmental authority 
and decreases citizen’s liberty. 

Through judicial approval of the restrictive laws and the 
anti-democratic actions of the administration. 

Through rousing mass hysteria and public emotionalism in 
favour of curtailing civil liberties as necessary steps to 
maintain national security against real or imaginary foreign 
enemy or a dangerous domestic movement or minority. 


The above four methods may be used singly or in different 
combinations. 


Security without liberty and vice versa: 


However, a close linkage does exist between national security 


and civil liberties. A Charter of Rights has no meaning to dead 
citizens; the court and the legislature buildings that safeguard 
human rights, can’t remain in tact when the country is being 
bombarded; the people’s liberties may not last when the land in 
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which they are being enjoyed is under military attack and 
annexation. In a word, civil liberties cannot exist without national 
security. Because of this realization the people may be persuaded 
to willingly surrender their individual liberties in order to protect 
the collectivity of the state. 

But does the protection of the state automatically guarantee 
civil liberty? Of course, not. National Security can very well be 
maintained and strengthened without allowing civil rights and 
liberties, i.e. a militarily secure and strong nation is not 
necessarily a guarantor of individual freedoms. On the contrary, 
a militarily secure authoritarian regime may become more 
dictatorial by conceding less on democratic freedoms. So the 
Critical question is— how far and how much can the civil liberties 
be sacrificed in protecting national security? What then, 
according to the doctrine of balance, is the right combination of 
individual liberty and state security? This question can’t be 
answered unless the concept of national security is clearly 
grasped..Once we clearly and precisely define the concept of 
national security is clearly grasped. Once we clearly and 
precisely define the concept and demarcate the parameters of 
national security, then we can juxtapose the role of civil liberties 
vis-a-vis national security. 


Democratization and Civil Liberties: 


All discussions and demands for civil rights and liberties 
presuppose the existence of a democratic state or constitution, 
of a democratic public and leadership, and of a democratic 
press and political parties. Though dictatorship and authoritarian 
regimes may pay lip service to liberties and may make paper 
promises to build democratic institutions, dictatorship however 
“benevolent”, by definition is anti-thetical to civil rights and 
liberties. The communist governments in China or Cuba, the 
racist regime in South Africa, the theocratic states of Israel and 
Iran, the military-backed authoritarian administration in Pakistan, 
South Korea, and Iraq, are outstanding examples of political 
systems that cannot be expected to acknowledge or allow 
effective democracy or meaningful civil rights and liberties for 
all its citizens. Such anti-democratic regimes control almost 
80% of the states in the world today. So one may ask the 
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seemingly cynical question — how can the theory or the practice 
of civil liberties be made relevant, applicable and acceptable to 
the authoritarian governments of the world? 

The only ways open to advance the cause or the practice of 
civil liberties in the world are three-fold — precedent, publicity, 
and peaceful pursuasion. 

The 20% of the states in the world, that can qualify to be 
designated “mainly” or “partly” democratic, should become 
effective precedents for civil liberties, so that as acceptable 
models of democracy they could inspire respect, confidence 
and aspiration for civil rights and liberties among the peoples of 
the democratic states. Nothing can be more effective than living 
and inspiring examples of success! Therefore most of our 
theoretical discussions and practical proposals on civil liberties 
are indeed directed towards systems that are currently democratic 
to different degrees. 

The hopeful improvements of the existing democratric 
system should be widely publicized; world-wide publicity through 
every possible channel should be launched to disseminate 
information on the ideas and the achievements of civil liberties. 

The very existence of good precedents on civil rights and 
liberties and publicity of these precedents along with new 
knowledge and ideas on democratic freedoms, could pave the 
weay for peaceful pursuasion of those peoples and regimes that 
are presently uninformed on or unsympathetic to or inexperienced 
in the practice of civil rights and liberties. Such persuasion 
should include education through schools, through the mass 
media, although community organizations, through political 
parties, through professional groups and through governments 
that have some empathy to the goals of individual freedoms. 

The recent non-violent revolutions in the communist 
authoritarian systems of Eastern Europe and the Soviet Union 
are indeed harbingers of a new era of democratization and civil 
liberties. Next should be turn of the non-communist dictartorships 
to yield to the rising dynamics of democratization and 
liberalization. 


v 


CIVIL AND POLITICAL RIGHTS: 
PROTECTION OF PERSONAL 
INTEGRITY—ABOLITION OF THE 
DEATH PENALITY* 


Countries today are abolishing the death penalty ster than 
ever before in history. By renouncing its power to take a 
prisoner’s life as a legally sanctioned punishment, a state affirms 
respect for human life and dignity. 

Since the beginning of this year alone, seven countries have 
abolished the death penalty for all crimes. One country, Nepal, 
has abolished it for common crimes. 

Namibia was the first country this year to abolish the death 
penalty. On 9 February Nambia’s Constituent Assembly approved 
a new constitution which stated that “the right to life shall be 
respected and protected. No law may prescribe death as a 
competent sentence. No Court or Tribunal shall have the power 
to impose a sentence of death upon any person. No executions 
shall take place in Nambia’. The constitution came into force 
on 21 March 1990, when Nambia became independent from 
South Africa. 

The Czechoslovakian parliament adopted an amendment to 
the penal code in May which abolished the death penalty for all 
offences. This law look effect in July. Referring to the abolition, 
a government representative told the UN Economic and Social 
Council in New York: “Czechoslovakia wants to join those 


° Paper presented by Amnesty International (International Secretariat), London, 
UK. 
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countries that rate the right to life among the most fundamental 
human rights”’... 

The Irish parliament voted in June to abolish the death 
penalty and the abolitionist bill was signed into law the next 
month by the President. During the debate in the lower house 
of parliament Mr Flanagan, a member of the Fine Gael Party, 
referred to the right to life and the prohibition of torture and 
cruel, inhuman or degrading punishment in the Universal 
Declaration of Human Rights. He said that it was an honour for 
Ireland to join the list of abolitionist countries. 

Also in July, a spokesperson of the Nepalese Law and 
Justice Ministry announced that the death penalty had been 
abolished for murder. Organizations in the country had called 
for abolition. Nepal now retains the death penalty only for 
exceptional crimes - espionage and violent attacks on the royal 
family. | 

Andorra’s first penal code came into force in September 
and it makes no provision for the death penalty. There has only 
been one execution in Andorra this century, in 1943. 

The death penalty was abolished in Sao Tome and Principe 
in September and in Mozambique in November. Both countries 
_ abolished the death penalty when they revised their constitutions 
to introduce multi-party political systems. 

No-one was ever sentenced to death in Sao Tome and 
Principe. In the close-knit community few reportedly supported 
capital punishment- “you would have to shoot your brother or 
your friend’, one senior official said. 

In Mozambique, senior officials told Amnesty International 
that death was considered too heavy a punishment for even the 
gravest crimes and, in any case, it had not proved to be an 
effective deterrent. 

In Hungary the Constitutional Court in October declared 
the death penalty unconstitutional, describing it as cruel, arbitrary 
and a violation of human rights. The penal code has now been 
amended accordingly making no reference to the death penalty. 

As we approach the end of 1990, nearly half the countries 
of the world have abolished the death penalty in law or practice. 
Forty-four countries are abolitionist for all crimes, 17 abolitionist 


for ordinary crimes only, 25 abolitionist de facto and 92 are 
retentionist. 
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Alongside these positive developments, executions sadly 
continue elsewhere. Last year Amnesty International recorded 
that 2,229 prisoners were executed in 34 countries and 2,826 
people were sentenced to death in 62 countries. 

As in earlier years, a handful of countries accounted for the 
vast majority of executions. Complete statistics are not available 
because many executions are still carried out in secret. The true 
totals are certainly higher. 

Safeguards to be observed in death penalty cases, adopted 
by the United Nations Economic and Social Council in 1984, 
have been violated regularly. In a number of countries special 
courts are empowered to pass death sentences, often with no 
right of appeal to a higher tribunal. Legal assistance for prisoners 
facing capital charges is often inadequate. Prisoners under 18 
years of age at the time of the offence have been executed in 
several countries. And despite the safeguard specifying that the 
death penalty should be limited to “the most serious crimes. . 
. with lethal or other extremely grave consequences’’, people 
executed in recent years include those accused of a range of 
offences which incurred no loss of life. In some cases those 
executed were involved only in non-violent political activity. 

Respect for these minimum safeguards would reduce 
considerably the number of executions now carried out. The 
safeguards do not, however, resolve the problems inherent in 
capital punishment: 


— human uncertainty and arbitrary judgement are factors which 
may affect all judicial decisions, yet execution as a 
punishment is irrevocable; 


— all criminal justice systems are vulnerable to discrimination, 
and the death penalty is used disproportionately against the 
poor and the disadvantaged. 


— whatever method used, the execution of a human being 
involves acute physical and mental suffering. 


The Universal Declaration of Human Rights is a pledge 
among nations to promote fundamental rights as the foundation 
of freedom, justice and peace. The rights it proclaims are inherent 
in every human being. They are not privileges that may be 
granted by governments for good behaviour and they may not 
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be withdrawn for bad behaviour. Fundamental human rights 
limit what a state may do to a man, woman or child. 

No matter what reason a government gives for executing 
prisoners and what method of execution is used, the death penalty 
cannot be separated from the issue of human rights. The 
movement for abolition cannot be separated from the movement 
for human rights. 

The Universal Declaration of Human Rights recognizes each 
person’s right to life and categorically states further that “No 
one shall be subjected to torture or to cruel, in human or 
degrading treatment or punishment’. In Amnesty International’s 
view the death penalty violates these rights. 

The death penalty is not an act of self-defence against an 
immediate threat to life. It is the premediated killing of a prisoner 
who could be dealt with equally well by less harsh means. 

There can never be a justification for torture or for cruel, 
inhuman or degrading treatment or punishment. The cruelty of 
the death penalty is evident. Like torture, an execution constitutes 
an extreme physical and mental assault on a person already 
rendered helpless by government authorities. 

The physical pain caused by the action of killing of a human 
being cannot be quantified. Nor can the psychological suffering 
caused by fore-knowledge of death at the hands of the state. 
Whether a death sentence is carried out six minutes after a 
summary trial, six weeks after a mass trial or 16 years after 
lengthy legal proceedings, the person executed is subjected to 
a uniquely cruel, inhuman and degrading punishment. 

Justice Bhagwati, former Chief Justice of the Supreme Court 
of India, speaking at the Eighth United Nations Congress on the 
Prevention of Crime and the Treatment of Offenders in Havana 
in September said that “the penalty is barbaric and inhuman in 
its effect, mental and physical, upon the condemned prisoner 
and is positively cruel. The condemned prisoner suffers 
excruciating mental anguish and severe psychological strain 
during the long wait from the imposition of the sentence until 
the actual infliction of death. It involves lingering death. The 
physical pain and suffering which the actual execution of the 
sentence of death involves is also no less cruel and inhuman. 
The death penalty is cruel and inhuman, disproportionate and 
excessive”. 
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The death penalty may also encompass other human rights 
violations. When a State jails people solely because of their 
beliefs, it violates the fight to freedom of belief and expression. 
The death penalty is sometimes used to silence forever political 
opponents or to eliminate “troublesome” individuals. Whenever, 
and wherever used, it finally and unalterably severs a person’s 
right to hold opinions and to speak freely because it takes that 
person’s life. 

When a state convicts prisoners without affording them a 
fair trial, it denies the right to due process and equally before 
the law. The irrevocable punishment of death removes not only 
the victim’s right to seek legal redress for wrongful conviction, 
but also the judicial system’s capacity to correct its errors. 

Like killings which take place outside the law, the death 
penalty denies the value of human life. By violating the right to 
life, it removes the foundation for the realization of all rights 
enshrined in the Universal Declaration of Human Rights. 

No government publicly admits to torture or other grave 
violations of human rights, although privately some officials 
may seek to justify such abuses in the name of the ‘greater 
good”. But governments that keep the death penalty, for the 
inost part openly admit to using it: they do not so much deny 
its cruelty as attempt to justify its use; and the arguments they 
use publicly to justify the death penalty resemble those that are 
used in private to justify other secret abuses. 

The most common justification offered is that, terrible as 
it is, the death penalty is necessary; it may be necessary only 
temporarily, but it is argued, only the death penalty can meet a 
particular need of society. And whatever that need may be, it 
is Claimed to be so great that it justifies the crue] punishment 
of death. 

The particular needs claimed to be served by the death 
penalty differ from time to time and from society to society. In 
some countries the penalty is considered legitimate as a means 
of »oreuenting or punishing the crime of murder. Elsewhere it 
may be deemed indispenable to stop drug-trafficking, acts of 
political terror, economic corruption or adultery. In yet other 
countries, it is used to eliminate those seen as posing a political 
threat to the authorities. 

Once one state uses the death penalty for any reason, it 
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becomes easier for other states to use it with an appearance of 
legitimacy for whatever reasons they may choose. If the death: 
penalty can be justified for one offence, justifications that accord 
with the prevailing views of a society or its rulers will be found 
for it to be used for other offences. 

Whatever purpose is cited, the idea that a government can 
justify a punishment as cruel as death conflicts with the very 
concept of human rights. The significance of human rights is 
precisely that some means may never be used to protect society 
because their use violates the very values which make society 
worth protecting. When this essential distinction between 
appropriate and inappropriate means is set aside in the name of 
some “great good’, all rights are vulnerable and all individuals 
are threatened. 

The death penalty, as a violation of fundamental human 
rights, would be wrong even if it could be shown that it uniquely 
met a vital social need. What makes the use of the penalty even 
more indefensible and the case for its abolition even more 
compelling is that it has never been shown to have any special 
power to meet any genuine social need. 

Countless men and women have been executed for the stated 
purpose of preventing crime, especially the crime of murder. 
Yet, study after study in diverse countries has failed to find 
convincing evidence that the death penalty has any unique 
Capacity to deter others from committing particular crimes. The 
most recent survey of research findings on the relation between 
the death penalty and homicide rates, conducted for the UN in 
1988, has concluded that “This research has failed to provide 
scientific proof that executions have a greater deterrent effect 
than life imprisonment. Such proof is unlikely to be forthcoming. 
The evidence as a whole still gives no positive support tot he 
deterrent hypothesis”! 

Undeniably the death penalty, by permanently 
“incapacitating” a prisoner, prevents that person from repeating 
the crime. But there is no way to be sure that the prisoner 
would indeed have repeated the crime if allowed to live, nor is 
there any need to violate the prisoner’s right to life for the 
purpose of incapacitation; dangerous offenders can be kept safely 
away from the public without resorting to execution, as shown 
by the experience of many abolitionist countries. 
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Nor is there evidence that the threat of the death penalty 
will prevent politically motivated crimes or acts of terror. If 
anything, the possibility of political martyrdom through execution 
may encourage people to commit such crimes. 

Every society seeks protection from crime. Far from being 
a solution, the death penalty gives the erroneous impression that 
“firm measures” are being taken against crime. It diverts attention 
from the more complex measures which are really needed. 

When the arguments of deterrence and incapacitation fall 
away, one is left with a more deepseated justification for the 
death penalty; that of just retribution for the particular crime 
committed. According to this argument, certain people deserve 
to be killed as repayment for the evil done: there are crimes so 
offensive that killing the offender is the only just response. 

It is an emotionally powerful argument. It is also one which, 
if valid, would invalidate the basis for human rights. If a person 
who commits a terrible act can “deserve” the cruelty of death, 
why cannot others, for similar reasons, “deserve” to be tortured 
or imprisoned without trial or simply shot on sight? Central to 
fundamental human rights is that they are inalienable. They 
may not be taken away even if a person has committed the most 
atrocious of crimes. Human rights apply to the worst of us as 
well as to the best of us, which is why they protect us all. 

One year ago the UN General Assembly adopted the Second 
Optional Protocol to the International Covenant on Civil and 
Political Rights. This is the world’s first pact of universal scope 
aimed at ending the death penalty. Any state which is a party 
to the International Covenant on Civil and Political Rights may 
become a party to the protocol and will then be bound not to 
carry Out executions. The protocol will come into force when 
ten states have ratified it. To date four countries have ratified 
the protocol and fifteen have signed it, indicating their intention 
to ratify it at a later date. 

Initiatives on the death penalty have been taken by a number 
of other international and intergovernmental organizations. An 
example is the ACP-EEC Joint Parliamentary Assembly, a forum 
of 68 members of the European Parliament and 68 representatives 
of the 86 African, Caribbean and Pacific states which are party 
to the Lome Convention. This assembly adopted a resolution in 
September which calls for a three-year moratorium on the 
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application of the death penalty in ACP-EEC countries and for 
the abolition of the death penalty in those countries which still 
retain it. 

As an organization working for human rights, Amnesty 
International opposes the death penalty in all cases without 
reservation. Amnesty International works for abolition of the 
death penalty in law and appeals for clemency whenever it 
learns of an imminent execution. 

The issue of the death penalty defines a choice before each 
society and each of its citizens. It is a choice about the sort of 
world people want and will work to achieve: a world in which 
the state is permitted to kill as a legal punishment or a world 
based on respect for human life and human rights - a world 
without executions. 
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RELATIONSHIPS BETWEEN HUMAN 
RIGHTS NGOS IN THE THIRD WORLD 


Clarence J. Dias* 
Introduction 


It seems useful, at the very outset, to attempt to look a little 
more carefully at the social, economic and political climate in 
the countries in which Third World Human Rights NGOs operate 
and to thereby heed the wisdom contained in several oft- 
proclaimed truisms: 

1. Human rights scholarship and action has emerged and 
developed very differently in the Third World and the First 
World. 

2. “Nongovernmental organizations” or indeed the 
“nongovernmental sector” (within which most human rights 
organizations operate in the Third World) are not easily 
susceptible of definition. So large a variety of entities operate 
within the “nongovernmental sector” that all one can say about 
the sector is that it isn’t the private sector either (at least not the 
private corporate sector). 

3. Nongovernmental organizations (NGOs) are the product 
of social action, history and culture. 

4. There has been a growing perception (both managerial 


* Dr. Dias is Secreatry-General, Asian Coalition of Human Rights Organizations 
(Manila) and President, International Centre for Law in Development (New 


York.) 
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and political) among international organizations and among 
northern governments that NGOs have the potential of being 
more effective agents of development than government agencies, 
at least when working with or attempting to reach the poor.' 

5. Consequently, there has been a significant increase in 
the supply of funding available to support the work of NGOs.’ 

6. There has also been, in many parts of the Third 
World’ the explosive emergence of NGOs as a major collective 
actor in development activities and on the public agenda in 
general. This is a significant political, social and economic 
trend. Within the traditional areas of encounter between the 
state and the people, a new actor (the NGO) asserts itself with 
increasing forcefulness.’” 

7. The NGO explosion in the Third world is both 
quantitative (in terms of the scale and pace with which new 
NGOs have been multiplying and expanding during the last 
decade) and qualitative (in terms of the concerns, functions and 
roles that the NGOs are either asserting for themselves or are 
being called upon to play by governments and/or the international 
development assistance community). 

8. One particular kind of third World NGO—’ poor 
-people‘s organizations” —-have become internally more 
sophisticated and thus have increased their militancy and 
mobilization capabilities.’ 

9. While most of the Third World NGOs have not started 
with an explicit human rights agenda, they have tended to come 
rather quickly to activities involving the promotional and 
assertion of human rights. 

In order to further appreciate the significance of the above 
truisms, it is also necessary to debunk the myth of yet another 
truism represented by the motion that a single, unified Third 
World exists. country and intra-country contexts vary a great 
deal in the Third World, indeed. But certain common trends and 
insights emerge when one focuses on the experiecne in the 
different regions of the Third World: Latin America, Asia, 
Africa. This paper will not attempt a comprehensive review of 
such regional experience. Instead, it seeks to provide, in an 
admittedly impressionistic fashion, three snapshots of such 
regional experience—each provided by an NGO working in 
that region. 
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We start with Latin America: the region of the Third World 
with the longest history of the colonial experience. The following 
excerpts from a paper prepared by the leader of a prominent 
Mexican NGO—Promocion del Desarrollo Popular, A.C.— 
speak eloquently of the Latin American historical experience 
and the societal context and crises presently confronting NGOs 
in Latin America: 

I come from a sub-continent that 500 years ago was 
conquered by force. Ancient civilizations, like Aztecs, Mayas 
and Incas, were destroyed. Millions of natives died in the mines 
and land exploitations and in some places, spherically islands, 
they totally disappeared. Three centuries of colonial rule took 
away every piece of gold and silver our lands could produce to 
be sent to Europe to finance first wars, and later the industrial 
revolution. 

We are now a mixed sub-continent with indigenous people: 
blacks, majority of half breeds, and also with white creoles and 
immigrants that came from Mediterranean countries ( mainly 
from Spain and Portugal) including some sazon eiiclaves and 
even Japanies. The value, logics and structure of contrasted 
civilizations our imposed West the forced Africa—live together 
i a wide melting pot. 

Our sub-continent is now in a deep crises. We are now 
exporting capital thanks to an intenational debt that was 
establishled among irresponsible banks, government and business 
leaders. Our people are deeply suffering the consequences. The 
East-West confrontations is being incorporated through our 
efforts to overcome the unfair North-South relationship. 

War is present in many countries of the region (Central 
America, Columbia, Peru) and military intervention has been 
practiced in the Malvinas and Grenada. Chile, Haiti, Panama, 
Honduras, have open or concealed military regims, dictatorships 
or manipulated civil “democracies.” Cuba continues to be an 
isolataed island. 

We can see the renaissance of fragile democracies in the 
southern countries (Argentina, Uruguay,Brazil, Bolivia, Peru...) 
after decades of military dictatorships. Also, an old, but not any 
more revolutionary, regime (Mexico). 
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In this convulsive region, the role of the so-called 
Nongovernmental Organizations is extremely important. 
Specially those concerned with human rights and development 
issues, social emergencies, grassroots movements, revolutionary 
or reformist instances, and other social forces like churches, 
universities, international cooperation agencies, etc. 


Latin America NGOs, during the last 40 years, appear to have 
passed through four main roles: 


1. Integration. A lot of programs were developed in the ‘ 
50s having as their target: training. The objective of these 
programs was to render assistance to the poor in order that they 
may be integrated into the rest of the society. At best, these 
programs sought to dignify the life of individuals and families. 

2. Reform. After the triumph of the Cuban Revolution in 
1959, awareness was heightened among Latin American NGOs 
regarding the deep-rooted social problems which called for 
fundamental social transformations. In order to counter such 
transformations and the replications of Cuba, the U.S. created 
ALPRO ( the Alliance for Progress) and provided support for 
trade unions, cooperatives, peasant leagues, enterprise 
associations, and liberal political parties: all with the ideology 
of the free market and representative democracy. 

3. Revolution. Repression and dictatorships marked the ’70s 
decade in many countries of Latin America (Argentina, Urguay, 
Brazil, Chile, Paragray, even of violent reaction should be 
considered in all social initiatives trying to reach causes and 
structures. The aim to accumulate power and to cooperate with 
poliltical parties and movemens was present in many NGOs. 
New methods started being practiced such as the Paulo Freire’s 
“conscientization method” that combines alphabetization, 
structural analysis of actual marginalization causes and the 
people’s role as subject of knowledge and transformation. The 
marxist analysis was adopted by younger intelligentsia. 

4. Civilization. Many NGOs in the ’80s are becoming aware 
that orthodox schemes for development and even for revolution 
bring heavy costs to our people. Many paradigms of our action 
in the last 30 years have been imported, adopted, adapted, but 
not proper. To reach progress through development projects or 
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to reach power through revolutionary processes are quite complex 
matters. We have learned that our own reality cannot be managed 
through another’s concepts and interests. In that ’50Os we tried 
to be integrated to the system;in the ’60s we tried to reform it 
from the bottom;in the ’70s we tried to change it: conquering 
power from above. Now we start thinking that we must challenge 
it entirely if we want to generate a new civilization. 

In this perspective, our NGOs are trapped in a dilemma: 
Are they introducing the values, mechanics, targets and policies 
of the industrialized and post-industrialized societies with their 
own powerful NGOs channeling money in large amounts,creating 
centralized and pyramidal enclaves, coopting the “best” local 
human resources, multiplying dependency through projects? Or 
are they people-rooted; underscoring the proper resources 
(material, cultural, intellectural, spiritual); mobilized by war or 
hunger suffered by people? This kind of NGOs puts the acccent 
more in participation than in representationa nd more on social 
productivity than concentration of economic or political power. 
They are based on voluntary work more than in remunertive 
work. They are generating a proper model of knowledge 
accumulation (like “Punta de Lanza” in Colombia) through the 
method of PAR (Participatory Action Research ) awakening the 
people’s momory and creating a generator perspective. 

Among these models or extremes there are thousands of 
NGOs in Latin America trying to redefine their function and 
character. 


Africa 


In 1983, the Economic Commission for Africa (in its silver 
jubilee report), analyzing recent histroy, warned that if present 
trends continue, the “scenario” after the next twenty-five years 
will be a “nightmare” of “degradation” of life.» The nightmare 
has come to pass, not in 25 but in a scant five years. The 
Organization of African Unity attributed the African crises to 
historical legacies. Africa’s dependence on forign markets, and 
deterioating terms of trade and sketched a general strategy to 
escape these constraints by building self-reliant, local and 
regional economies.° despite analyses of the crises and 
prescriptive solutions, however, the situation faced in most 
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African countries is unrelentingly grim. Most African countries 
(notably the poorest) are confronted with: 


- dependency on a few primary export commodities and 
deteriorating terms of trade; 

- decline in agricultural production - often of cash crops 
and almost everywhere of basic food crops (necessitating imports 
of food which seriously exacerbate foreign exchange crises); 

- failure of import-substitution industrial development 
strategies (for a variety of reasons, e.g. rising import costs, 
inefficiencies, lack of markets); 

- deteriorating infrastructures for smallholdler agriculture; 
and 

- recurrent weaknesses in the design or adminisstration 
of programs of rural and agricultural development. 


A number of international reports of the World 
Bank, UNDP,UNICEF,FAO,etc., depict critical situations 
confronting most African countries: crises produdced by a 
conjuncture of exogenous shocks, failures of national 
development strategies; and flaws and pathologies in 
development administration. Africa must confront a 
bewilderingly large number of deepening crises; 

1. The apartheid crisis overshadows mosts of the other 
crises. A lawless regime in Pretoria (with pen as well as covert 
support of several Northern governments) conitinues to violate 
most shamelessly the most basic human rights of the people of 
South Africa. It also continues, through armed intervention as 
well as blatant economic intervention, to violate the sovereignty 
of neighboring countries and the rights of their people. A pan- 
African human rights movement has mobililzed aglinst South 
Africa but it is a movement facing frustration at every turn. 

2. The food crisis is constantly worsening as man-made 
famines combine with natural disasters to cause unparlleled 
human starvation and suffering. 

3. The ecological crisis has reached chronic, almost non- 
resolvable proportions and exacerbates the already severe food 
Crisis. 

4. The debt crisis sees the poor in several countries of 
Africa reeling under austerity measures and cuts in social 
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services” programs resultling from the imposition of severe 
Structural adjustment policies by the international financial 
institutions. 

5. The health crisis, reflected in dismal infant and child 
mortality rates and in malnutrition figures, has been further 
exacerabated by the scourge of the AIDS epidemic. 

6. The refugee crisis remains severe, as wars rage unabated 
in several parts of the continent. 


African NGOs have adopted their agendas for action in response 
to such crises and the rural poor figure prominently in such 
agendas. There are many reasons why both developmental and 
human rights NGOs in Africa are focusing on strategies for the 
rural poor. In the first place, there now seems to be wide 
agreement that the productivity and well-being of peasant 
smallholders must be a central focus of concern in the countries 
which comprise this region. The need to boost deteriorating 
production of both food and other crops, and to arrest masssive 
migrations to urban areas, and to create local markets, domestic 
industries and more equitable distributions of income and 
employment oppportunity combine to produce this new emphasis. 
Secondly, for reasons grounded in both pragmatic assesssments 
of the pathologies of development administration in rural areas 
and in human rights considerations, it seems vital that peasant 
smallholders must no longer be perceived as the passive objects 
of state-directed efforts at rural development, but rather as the 
active subjects of these efforts. 

Since relatively little has been written by, or about, African 
human rights NGOs, a few comparative generalizations ( even 
at the risk of oversimplification ) may be offered. 


a) Although there has bot yet been, in Africa, “the explosive 
emergence of NGOs as a collective actor” such as has occurred 
in Asia and Latin America, there has been a steady increase of 
NGO activity, proceeding usually in a more discreet manner. 

b) African NGOs have tended to adopt much less 
confrontational stances against power ellites. While they have 
advocated the approach of moblizing and organizing groups of 
victims for their own self-help, such aproach has not been 
“vocalized” as having empowerment as its prime objective. 
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c) African NGOs have tended to be less overtly ideological. 
Thus, while liberation theology and dependencia theories might 
indeed influence their thinking, they have tended to rely on 
more pragmatic justifications (e.g. provision of needed basic 
services) for their activities. 

d) African governments (both national and local) have 
tended to adopt a dualilstic relationship towards their NGOs. 
On the one hand, they welcome NGO activity in service- 
providing areas to relieve pressure on (and criticism of ) the 
governments Own programs in this regard. But on the other 
hand, given the severely scarce resource constraints that most 
African bureaucracies operate under, they would be resource 
constraints that most African bureaucracies operate under, they 
would be resource constraints that most African bureaucracies 
operate under they would be resentful were NGOs seen to be 
operating under conditions of plentiful resources. 

e) African NGOs seem less distrustful of one another and 
more prone to link together than their Asian, and possibly-Latin 
American, counterparts.’ 


Asia 


At its inaugural and subsequent meeting, the Asian Coalition of 
Human Rights Organizations reached consensus as to the 
Situation confronting Asia: 

In virtually every country in Asia, to greater or lesser extent, 
we witness today several alarming and intolerable trends: 


1. The giowing impoverishment, exploitation and 
powerlessnenss of a majority of the rural and urban population: 
the poor. . 

2. The growing incidence of malnutrition, hungr and 
starvation and growing permanent degradation of the physical 
environment for the production of food and the meeting of 
survival needs. 

3. The worsening of already intolerable conditions of those 
subject to multiple oppression and exploitation such as women, 
children and religious or ethnic minorities. 

4. The routinization of the debasement of human beings 
leading to the very devaluation of human life itself. 

5. The increasing adoption, by the elites in susch countries, 
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of a life-style (aping Western models of conspicuous 
consumption) whose affluence can only be sustained by the 
pauperization and exploitation of others. 

6. The growth of fundamentalist trends in religious 
revivalism making religion a divisive rather than a cohesive 
force. 

7. The increasing incidence of ethnic violence and cultural 
genocide. 

8. The growth of material and moral corruption among the 
bureaucracy and their virtually total lack of accountability. 

9. The increasingly authoritarian nature of political 
institutions despite their virtually total lack of accountability. 

10. The growing militarization of developing countries 
achieved through government expenditure on arms at the expense 
of programs to alleviate poverty,. 

11. the imposition of hazards and harms upon powerless 
workers and communities through indiscriminate industrialization 
employing hazardous technologies.’ 


The human rights movement in Asia has emerged in response 
to these intolerable trends and conditions. But the response has 
led to the emergence of three strands within the Asian human 
rights movement: 


a) Responding to extremely oppressive conditions and 
repressive regimes (in the Philippines and Korea, for eample), 
a category of human rights NGOs emerged at local, grassroots 
level to mobilize local communities for protracted political 
strugggles. Often inspired by liberation theology (or secular 
variants thereof as in the case of Bangladesh), these NGOs saw 
the human rights struggle as being, initially, a struggle against 
the present political regime. 

b) responding to the ineffectual nature of government 
programs to deliver basic services to (and meet the basic needs 
of) the rural poor, a second set of NGOs attempted to deliver 
such services themselves while also embarking upon education 
activities to develop the communities capacities to meet their 
own needs in the future. Such NGOs turned to human rights to 
assert entitlements of local impoverished communities to 
resources from the state to meet such needs. 
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c) A third strand of the human rights movement in Asia 
arose out of the disilllusionment of significant sections of the 
educated middle-classes (the bourgeois intelligentsia) with the 
results and the direction of the development model adopted by 
the country. Thus human rights organizations who were 
concerned about subjecting national development projects and 
developental decision takers to accountability under international 
human rights law began to emerge. A notable example of this 
is provided by NGOs working to asserts rights of indigenous 
peopkle and other poor communities displaced by development 
projects of the state. 
today, theres is a real sense of urgency underlying human rights 
activism in Asia. Both NGOs and grassroots organizations of 
the rural poor are turning to human rights as a means to : 


(1) empowerment. It is increasingly felt that human rights 
can play a Significant role in the empowerment of the 
impoverished. The oppressed can become more self-reliant 
through an understanding of their rights. Indeed, the right to 
organize and rights of association are vital to impoverished 
groups seeking to mobilize and organize themselves and thus 
develop countervailing power. 

(2) Securing Accountability. Human rights can also play a 
significant role in securing the accountability of those who wield 
power and control resources esssential to the satisfaction of 
basic human needs. Rights to secure mandamus or prohibition 
are important checks on abuse of power. Rights of access to 
information, rights to a public hearing and freedom of speech 
and of the press are crucial in checking governmental lawlessness 
and abuse of discretion or powers by bureaucraatic and 
government officials. 

(3 Participation. Human rights have an important role to 
play in combating exclusion as well as in asserting the right to 
participate in key decisions affecting resource allocation or 
relating to technology choice. 

(4) Assert Values.Human rights are also being increasingly 
viewed as a means to express and reinforce social value and 
ethical principle which should underlie the much-needed 
restructuring of social orders. 
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The above survey of the social and historical forces leading to 
the emergencé of the current NGO “explosion” in the third 
World suffers from many inadequacies resulting bothe from 
subjetive biases of the author and the inevitably impressionistic 
nature of the survey. It is offered only to be suggestive of the 
richness of contexts and diversities that must inform and humble 
attempts at analyzing and classlifying Third World human rights 
organizations and their functions. And such analysis and 
classification, in turn, is an essenial first step before attempts to 
assist, support or link such organizations are undertaken. 


II 


Third World Human Rights Organizations: 
The Dramatis Personae 


In order to understand human rights activism in the Third World, 
one needs to take a closer look at the people involved in human 
rights organizations. Three main categories have been involved: 
intellectuals, professionals, and activists. Prominent among the 
professionals have been members of the legal elite - leaders of 
the legal profession, former member of the judiciary and 
prominent legal academics. Their involvement has been of a 
more conventional kind, helping provide legal services and legal 
representation to indigents, or to those whose civil and political 
rights have been violated, or in “test cases’’and “public interest 
litigation. “ Their approach has been mainly to work within the 
existing law, using existing legal processes to enforce human 
rights or to help bring about incremental development of the 
content of specific human rights. Their has been the conventional 
liberal approach to human rights which presumes that compliance 
with rights is the societal norm and rights which presumes that 
compliance with rights is the societal norm and rights 
enforcement is only necessary in a few deviant cases. But in 
most Third World societies, this presumption does not hold ture 
and an alternativle Ilbreed f human rights activist emerges 
seeking to arouse public awareness of gross and widespread 
violations of human rights (especially, but no exclusively, 
economic, social and cultural rights) and seeking assertion of 
those rights through both legal and extra-legal methods, including 
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protests and direct action. This category of activists is not content 
with working within the existing legal order but is intent on 
helping reform such order as part of process of securing social 
change and structural transformations. The influence of these 
human rights activists upon the professionals and intellectuals 
has led to their gradual reorientation and professional 
resocialization. 

Thus, professional and intellectuals in the Third World havae 
attempted to reach out to human rights activists through a variety 
of intellectuall and professional movements: 


1. The Regional Studies and Development Studies Movement 
in many Third World countries has helped reorient lawyers and 
social scientists to special problems of development and 
underdevelopment and to the human rights implications of such 
process. This has helped forge a new sense of identity and 
solidarity around “Third World issues” and has helped sensitize 
them to processes of impoverishment, exploitation, exclusion, 
and dependency and to the roles of human rights theory and 
activism in fighting against such processes. Concepts of 
dependencia, integration into the global capitalist system, and 
transnationalization have been thus brought into human rights 
thought and action. 

2. The Critical Studies Movement has called attention to 
deep-rooted pathologies that exist in law and the legal profession 
in most Third World countries. The Movement has been 
iconoclastic: debunking legal sacred cows and myths by calling 
attention to the wide gap that exists between the law on the 
books and the law in action; between law and justice. the 
movement has worked towards securing fundamental changes 
in the legal system to make it more accessible, more indigenous, 
more just (by fostering notions of redisstributive justice) and 
more supportive of social chage. 

3. The Alternatives Movement has challenged the 
“development models” adopted by Third World countries - 
models emphasizing modernizataion, industrializtion, ecnomic 
growth (without conscious policies of redistribution), and 
integration into the global capitalist system. The movement 
stimulate human rights activism in support of the victims (e.g., 
indigenous people, displaced people) of development policies 
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and projects and has also stimulated activism centered around 
formulatilng and implementing policies and programs of 
“alternative development” which are built and the adoption of 
alternatives to Western consumer-orientend life-styles. This 
movement has brought interdisciplinary perspectives and skills 
into human rights though and activism in the Third World and 
a fresh “alternative” set of values. It has helped foster the 
perception that,” law is too serious a matter to be left entirely to 
lawyers;for the issue of human rights is not merely a legal one 
but a potent political and social issue.”’ It has also helped 
Stimulate the process of deprofessionalization of law through 
“pare-foot lawyers” and “community dispute-settlement 
mechanisms.” 

4. Participatory Action research. By far the greatest impact 
of an intellectual movement on human rights in the Third World 
has been the movement towards participatory action research.'° 
The concept of participatory action research (PAR) originated 
in Latin America but soon gained acceptance in Asia and Africa. 
PAR emphasizes the importance of participatory development 
of knowledge, action strategies and human rights through closes 
interaction with grassroots communities. PAR has fundamentally 
changed human rights thinking and activism in the Third World 
by broadening the base of human rights actors to include those 
wo are victims of human rights violations. 

Human rights activists in the Third World have also 
increasingly reached out to intellectuals and professionals as a 
result of a number of action strategies they have adopted. 
Originally, most social activists adopted an attitude of “legal 
nilhilism’; the less contact with the legal system (partaicularly 
the criminal justice system) as their work on grassroots 
conscientization and organization gathered momentum, They 
soon began to shed such an attitude. Contact between activists 
and intellectuals and professionals increased within the context 
of specific acation strategiies which necessitated new forms of 
association and organization: 


1. Campaigns: such as the Infant formula Campaign 

2. Coalition: such as the International Coalition for Jutice 
in Bhopal. 

3. Solidarity and Protest Organizations: such as 
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Greenpeace. 

4. Lobby Groups: such as the Asia Pacific Forum for 
Woven, Law and Development. 

5. Regional Networks: such as the Asian Regional council 
on Human rights. 

6. Social Movements: such as the consumer movement, the 
women’s movement and the environmental movment. 


To sum up, intellectual movements, social movememnts, and 
pragmatic-action strategies and campaigns have brought the main 
human rights actors in the third World - victims, activists, 
intellectuals, and professions - together in a variety of situations 
of intraction. As a result, human rights organization in the third 
World have become more interdisciplinary in nature and more 
broad-based in composition. They have also become harder to 
identify and define. A few Third World NGOs wear the label 
of human rights. But the vast majority of Third World 
NGOs,concerned primarily with education, or development, or 
delivery of support and services, have adopted human rights 
into their agendas and programs of action. A broad definition of 
human rights organization in the Third World lwould have to 
include all these “non-specialist” NGOs which are undertaking 
significant human rights activities. 


Hl 
Typologies of third World Human Rights Organizations 


It would not be possible, desirable, or sensisble to attempt to 
construct a single, comprehensive, all-encompassing typology 
of Third world human rights organization. Rather, one might 
suggest the many ways that loose typologies might be drawn. 


1. Governmental/Nongovernmental/Intergovernmental. 
While the majority of human rights organizations in the third 
World are nongovernmental, their has been the recen -trend 
(especially in countries like the Philippines, which are undergoing 
a process of re-democratization) to establish governmental human 
rights Commissions. 

2. International/Regional/National/Local. In Asia, where the 
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governments have firmly rejected any regional intergovernmental 
human rights organization, a number of regional non- 
governmental organization have sprung up. 

3. According to Membership. In Asia, a distinction is usually 
drawn between people-based organizations (PBOs) and 
participatory organization of the rural poor (PORPs)on the one 
hand which are primary-level organizations (e.g. of smalll 
farmers, fisherfolk), and support groups which render services 
to PBOs and which are referred to as secondary-level 
organizations. Human rights organizations could also be 
classified on the basis of membership drawn on professional 
lines. 

4. According to Victim-Group Served. Some human rights 
Organizations serve only single target groups, e.g. women, 
children, indigenous people. Others serve a variety of victim 
groups. 

5. According to Functions. Distinctions are being made 
between human rights organizations performing mobilizational 
roles, advocacy group; documentation center; forum; coalition; 
Or Campaign,are used to describe a range of human rights 
Organizations in the Third World. Most of them tend to be 
multifunctional or, at least bi-functional. ~ 

6. According to Category of Human Rights specialization. 
this Western categorization of groups focusing on civil and 
political rights and those focusing on economic, social, and 
cultural rights, is not much used in the Third World where 
organizations tend to focus on both categories of rights. However, 
because of the gravity of problem in some countries, human 
rights organizations have emerged focusing on particular sets of 
rights such as those relating to ethnicity. 


IV 


Roles and Functions of Third World 
Human Rights Organizations 


Many third World human rights organizations did not start as 
explicit human rights organizations at all and may have been 
emergency—aid organizations, philanthropic,developmental, or 
environmental organizations. This fact is often reflected in the 


120 Human Rights: Perspective & Challenges in 1990 and Beyond 


roles and functions they play once they begin to address a 
specifically human rights-oriented agenda. Third World human 
rights organizations are not a mirror image of their first World 
counterparts. Nevertheless, it is possible and usefull Ito study 
Third world human rights organizations in terms of the 
conventional roles of human rights activism. 


1. Promotion. Many third World human rights organizations 
do embark on typical human rights promotion activities 
employing locally appropriate devices such as comic books, 
folk theatre or folk music, poster compet?titons, etc. But often, 
the promotional work forms parat of a rights awareness program 
that is fostering rights assertiveness as a means towards 
conscientization, mobilization, and organization for direct action. 


2. Standard setting. third World human rights organization 
are increasingly recongnizing the importance of partaipating in 
standard-setting work, both at the international level (e.g. in 
relation to the right to development, or the convention on the 
Rights of the Child) as well as at the national level (e.g. in the 
Philippines to develop comprehensive national codes on agrarian 
reform and on fisheries’ resources). 

3. Monitoring. Third World human rights groups have been 
actively monitoring implementation of national legislation (e.g. 
dealing with women’s rights and child labor in India)and are 
beginning to be concerned with international human rights law 
(e.g. by bringing complaints before the Sub-Commission on 
rights of Minorities and Indigenous People). 

4. Enforcement. Impressive strides have been made here 
by third World human rights groups in assisting enforcement of 
rights through the courts (e.g. by adoption of metalegal tactics 
in the Philippines). 

5S. Lobbying for Law Reform. There has been a flurry of 
activity here, especiallly in countries like the Philippines where 
parliamentary, legislative processes have been restored after a 
long lapse of time. 


In addition to these conventional roles, human rights 
organizations in the third World have also played unique roles 
which result from their human rights activism orginating in 
community and victim-group mobilization and organization. thus 
they have acted to: 
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(1) Help create grassroots organizations and help their 
organizational development. They have helped organize people 
to makae better use of their own local productive resources, to 
create new resources and Services, to promote equity and 
alleviate poverty, to influence government actions towards the 
Same objectives and to establish new insstitutional frameworks 
that will durably sustain humane people-powered development.” 

(2) Help act as an intermediary between local government 
and community organizations. 

(3) Help, where circumstances warrant, raise funding and 
direct it to local community organizations. 

(4) Help develop capacity for and strengthen community- 
based resource management with an emphasis on participation, 
equality and equity. Human rights organization working in 
neglected rural areas have helped set up local production-related 
organization such as water-user societies, pastoral-grazing 
asociations, credit, production or consumer cooperatives, food- 
processing cooperatives, farm equipment purchase or lease 
associations, tree grower associations, fishermen cooperatives, 
etc. At first glance, these activities seem far removed from 
human rights work. But these kinds of organizations have proved 
critical instrumentalities, not only for participatory local 
development but also for grassroots realization of human rights. 
At times these organizations have averted serious denials of 
human rights which would have resulted had their efforts not 
prevented ecological degradation imperiling the very survival 
of the most depressed sections of the local community. 

(5S) Help create not only the means for community organizing 
but also for community self-defense. 

(6) Help assert community rights and raise i tl 
awareness and expectations. 

(7) Help protect activists against reprisals from high-handed 
administrataors. 


Thus, human rights organization in the Third World have 
had to constantly undergo a process of self-development. There 
has been a need for constant reflectlion based on praxis to 
reconceptualize human rights concepts and theory. There has 
also been a need for a professional unlearning and relearninng 
process accompanied by the development of genuine professional 
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humility. So far as lawyers are concerned, there has been a 
need for new kinds of law-trained people to act as: 


- community workers who help to organize and participatae 
in collective efforts of people to identify their legal oo 
and appropriate strategies; 

- advocates of collective demands an d group interests 
both in courts and in administrative, legislative and otaher 
institutions. 

- community educators helping to develop community 
nowledge of law and legal para professionals within the 
community whose knowledge and skills are geared to community 
needs. 

- critics of proposed or existing legislation and 
administrative actions which impinge on the rights and interests 
of impoverished groups; 

- law reformers asserting the claims of rural communities 
for changes in legislation and state structures; and 

- jurists seekings to develop new jurisprudential concepts 
needed, for example, to articulate new rights which will help to 
empower the poor in their struggles against impoverishment. 


Vv 


Third World Human Rights Organizations: The Need for 
Linkages, Networking and External Support 


It has been a paradox that the greater their success and 
achievements, the greater has been the need for support for 
human rights organizations in the Third World. Below, we briefly 
identify some of these needs. To elaborate upon such needs 
would be presumptuous. that task would be better left to a 
consultation with the human rights organizations themselves. 
There is, of course, a perennial and chronic need fo funding. 
This need will be addressed later in this paper. Other, and 
often more important, needs include: 


1. Defense: There is a crucial need to devise effective 
mechanisms at national and international levels, for the defense 
and protection of human rights activists community groups and 
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people’s organizations which face reprisals because they are 
seeking to assert rights and secure remedies. Recent events in 
Malaysia and Singapore underscore the need for urgency for 
developing Amnesty Internatioral-type counterparts to protect 
Third World human rights activists - especially those working 
at grassroots level. There is also a need to develop national and 
regional mechanisms to deal with an allied problem. As human 
rights NGOs become more successful, some governmens seek 
to close the political space for their continued operation by 
enacting a variety legislative and policy measures which increase 
regulation and restrict the activities of NGOs. There are usually 
accompanied by attempts to coopt, fragment, and divide the 
NGO community. Recognizing this danger, several Asian human 
rights organizations have recently formed a Coalition to resist. 
While the Coalition is still in its infancy, its work will be of 
interest far beyond the region. 


2. Solidarity: Third World human rights NGOs have little 
oportunity for south-south exchange of experience and for 
solidarity building. Such opportunities are beginning to be created 
for development NGOs but usually permitting caly limited 
exchange on only a regional basis. This world human rights 
activism has reached a level to well justify the setting up of 
mechanisms for exchange across the regions of the Third world. 

3. Information sharing : Much of what has been said 
regarding needs for solidarity applly equally here, too. Existing 
systems for human rights documentation are indeed a valuable 
first step. But mechanisms also need to be devised to facilitate 
person-to-person exchanges and information sharing. The same 
could also apply to human resources development, for example, 
with regard to barefoot lawyers. 

4. Linkages with International Human Rights System; It is 
increasingly being felt by Third World human rights 
organizations thay they are now ready to press for enforcement 
of human rights, not only in national fora but also in the variety 
of interaction, leading to the development of more enduring 
llinkages, between Third World human rights activists and the 
international human rights law community. Such interaction 
would doubtless prove mutually enriching and lead to more 
effective enforcement of human rights. 
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5. Organizational Development: For many Third Word 
human organizations, and other NGOs twin profound processes 
are presently at work: an inner-oriented one by which NGOs 
are striving to overcome structural weaknesses, dispersion, 
amorphousness within their own house, and a concomitant outer- 
orientned process by which NGOs are learning to contribute 
more effectively to the broader, societal goals they pursue. They 
are facing a need for expansion in coverage and 
comprehensiveness (i.e. extensive development) as well as fpr 
strengthening the many fragile and ephemeral NGOs that risk 
disappearing without a trace (i.e. extensive development). There 
is a need for strengthening internal, organizational structures, 
fortifying their decision-making and reproductive processes. 
There are problems of need for scale-up and replication to 
achieve greater impact. There is a need for better and ongoing 
participataory evaluation. Sensitively provided support that 
enables access to modest resources (financial and human), 
coupled with autonomous and participatory interaction and 
consultataion, will go a long way towards meeting these needs. 

6. Research for Better Comprehension and Analysis. There 
is need, only partly met, for greater reflecion, self-appraisal and 
critique of the third World human nights movemnet. The need 
is for research at conceptual, theoretical, and action levels. This 
research must largely be lundertaken as a participatory process 
and the findings of the research need expression and 
dissemination through new channels to complement eisting ones. 
The fruits of such introspection may well benefit human rights 
organizations not only in the Third World, but everywhere. 

The specific mechanisms through which the above needs 
for external support can be addressed will need to be evolved 
through a partnership of equals nd not by donor benevolence 
alone. Equally important is the need to devise effective 
paraticipatory mechanisms whereby Third World human rights 
NGOs can make an effective impact upon the policy-making 
processes of government and development assistance agencies 
- be they bilateral or multilateral. 
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VI 
Funding Third World Human Rights Organizations 


Third World NGOs have done some hard thinking regarding 
problems and dilemmas involved in funding, especially where 
funding is sought from an external source.'’ They have identified 
opportunity costs, credibilitly costs, flexibility costs, flexibility 
costs, and vulnerability costs that might result from funding. 
They have grappled with the struggle for self-reliance and 
autonomy on the one hand, and access to an adequate resource 
base on the other. They have experimented with a variety of 
funding mechanisms such as grants, endowments, and revolving 
funds. They have experimented with incomgeneration which 
Carries its own strengths and limitations. International NGOs 
have played a crucial role in raising private funds and channeling 
them to developing countries but there have been problems of 
NGO independence, geographical allocation of resources, 
interference in the NGOs own agenda, priorities and approach; 
and of NGO accountability. Third world NGOs have helped 
work out for themselves some of the problems inevitable in a 
donor/recipient relationship and have even begun to articulate 
the elements that help build up a good relationship: demand-led, 
honesty, commitment to values and goals, relevance, flexibility, 
confidentiality, partnership, long-term collaboration.’* They have 
even been able to soften donor insistence upon “projectizing”’ 
activities and have earned recognition of the principle that not 
only project but also processes are deserving of donor support. 

Thus, over the years, Third World NGOs and donor agencies 
have been working seriously towards fashioning a truly 
rewarding “partnership of equals.” This partnership is presently 
in great peril with governments in countries like Indonesia and 
India placing severe constraints upon the NGOs freedom to 
receive foreign funding. These restraints have also been 
accompanied by a variety of other restrictive or corporative 
measures which place in jeopardy the effective survival of NGOjs 
as autonomous and independent entities. The NGOs are fighting 
back against their own governments’ repressive policies.’ At 
this juncture, their most most vital need for external support is 
precisely support in their present sturggle for survival. Donors 
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can, and should, exert influence over recipient governments to 
ensure that the latter maintain public policy and legislataive 
frameworks that safeguard the role of NGOs - a role they have 
fought so hard and so long to get recognized. Similarly, donor 
agencies must be vigilant to esure that NGOs win their struggle 
not only against repression but also aginst cooptation. The current 
flood of rhetoric from governmental and international agencies 
alike, looking to NGOs to perform a variety of functions and 
plalyl a variety of roles that governmental agencies themselves 
cannot, must be viewed with healthy] scepticism as a potentially 
cooptative ploy. 


Vil 
Relationships Between Human Rights NGOs 
Institutional Relationships 


By and large, Third World human rights NGOs have tended to 
shy away from institutional relationships with one another. 
Attempts to coordinate have (often rightly) been peceived as 
attempts to control. NGOs cherish their autonomy, identity, and 
independence and there foe are willing to accept, at most, loose 
coordination within a membership organization (e.g. Thailand, 
Philippines). Other factors militating against formal institutional 
relationships involve “turf’; competition for scarce or limited 
resources; ethnic, religious, or other cultural diversity; different 
perceptions of mandate ranging from narrow civil libertarian to 
broad empowerment focused. Different perceptions of mandate 
and different philosophies of human rights or of human rights 
activism also keep human rights NGOs (e.g. Amnesty 
International and, toa lesser degree, the International Commission 
of Jurists) have their own national chapters and these link 
together in their own international institutional form. But between 
countries, even at a regional level, there are few instances of 
instistutional relationshis between human rights NGOs but instead 
there tends to be regional human rights NGOs formed. Fresh 
problems arise in the relationship between Third World human 
rights NGOs and regional and international human rights NGOs 
especially in respect of division of labor. 
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Functional Relationships 


Third World human rights NGOs are much more successful 
in their functional relationships. They have often come together 
in action campaigns. They have worked together on training 
programs, on fact-finding missions and on election monitoring. 
Such situations do not endanger each NGOs independent identity, 
hence functional relatioships have proved much more effective 
than institutional relationships. . 

Although there is much talk of the human rights comunity, 
at both national and international levels, there is much plurality 
lwithin such comunity if indeed there be one rataher than several 
Idistinct communities. Similarly, the phrase “human rights 
movement” is often used prematurely even in sistuations where 
there has been an upsurge in the volume of human rights activity 
but not yet the emergence of a movement. 


Vill 
Concluding Observations 


Third World human rights organizations have brought fresh 
approaches, both theoretical and strategic, to human rights 
activism. On the theoretial plane they have focused attention 
not only on human rights but also on inhuman wrongs; not only 
on human rights but also on the right to be human. They have 
sought to address human rights violations resulting both from 
governmental lawlessness as well as human rights situations 
where vindication of right is essential for continued survival. 
Yet they have struggled to establish not only the right to survive 
but also the right to survive with dignity and equity. They have 
grappled with th violene, both of human rights violators as well 
as the violence out of which human rights are born. They have 
worked to generate not only a jurisprudence of rights but also 
to generate ruth, indination and shame regarding human rights 
violations. They are constantly struggling to keep human rights 
truly a for all. They deserve fullest external solidarity and support 
in their times of crises. 


128 


Nie e 


10. 


1d. 


12: 
13: 


a Ae Ss 


Human Rights: Perspective & Challenges in 1990 and Beyond 


Notes and References 


J.Sen,“On Anti-Voluntarism”’, in 4 Lokayan Bulletin, p. 9 at 12 
(Issue 3/4). 

M.Cernea, “Non-governmental Organizations and Local Development,”’p. 5 
(1988: Unpublished). 

fhic.. p. tr. 

Ibeé,,..p.-2: 

United Nations Economic Commission for Africa, 1983. ECCA and Africa’s 
Development, 1983-2008, Addis Ababa. 

Organization of african Unity, 1981. Lagos Plan of Action for the Economic 
Development of Africa, 1980-2008, Geneva; International Institute for 
Labour Studies. 

CONGAD, in Senegal, has provided a very effective umbrella to a large 
number of NGOs in Francophonic Africa. 

The text of the ACHRO consensus statement is reproduced in Arena Bulletin, 
Asian Experience (June,1988). 

D. Sheth, ‘Possibilitiles and Limits of Using Law for Peoples’ Empowerment: 
Some comments,,,” (1987) ACHRO Working paper). 

Latin American intellectuals like Orlanldo Fals Borda and Asian intellectuals 
like Anisur Rahman had first articulated the PAR methodology in he ’70s. 
For recent grassroots application of PAR see V. Labrador and A. Mia Serra, 
A Relationship of Euals : Participatory Action Research and community 
Organizing (1987):PROCESS,Manila). 

See, for example, AXFOD, Dependence or Self-Reliance?Alternatives to 
Grants for Asian NGOs (1987: Bangkok). 

Ibid., pp.32-34. 

For a description of a vigorous campaiagn waged by Indian NGOs to 
successfully resist proposed legislation restricting NGOs, see 4-Lokayan 
Bulletin, op.cit..znote 1 and 3 Lokayan Bulletin, “DialoguesL On Threats to 
the Non-Party Political IProcess,’’, p. 37 (Issue 2). Ffor a desscription of the 
Indonesian situation, see B. Witjes, “The Indonesian Law on social 
Organizations” (1987): Nijmegen, Unppublishehd. 


Bibliographical Note 


(Since Third World Cholars find it difficult to secore access to Asian writings 
on law, human rights, and grassroots development, this brief bibliographical 
note lilslts a few of the important recent pblications in the Asian region.) 


Asian Coalition of Human Rights Organization: Human Rights Activism in 
Asia: Some Perspectives, Problems and Approaches (New York: 1984). 
Asian Exchange; Law, Rights and participation ( Hong Kong:1988) 
Asian Exchange; Resources and Development: Community Participation in 
the Decade of the 1990’s (Hong Kong: 1989). 

S. Kothari and H. Sethi; rethinking Human Rights (Delhi;1989). 
SALAG; Understanding Human Rights (Manila: 1989), 

SALAG; Human Rights and the grossroots ( Manila: 1990). 


SALAG,; Protocol 2: The Right to Live in an Armed conflict (Manila: 1990). 


9 


THE NGOs AND THE PROTECTION OF 
HUMAN RIGHTS WITHIN THE UN SYSTEM 


Adrien-Claude Zoller 


The Non-governmental organisations play an important role 
in the activities of the United Nations in the field of human 
rights. Rather than providing a historical overview, I will briefly 
analyse their scope of action, before considering the future 
challenges. 


I. THE NON-GOVERNMENTAL ORGANISATIONS 
(NGOs) 


The acknowledgment of the dignity of the human being, 
and the promotion of the respect of an individual’s rights, is the 
story of a long struggle through the centuries and civilisations, 
a struggle in which architects of peace and justice have early on 
sought to pool their resources, be it at the local, national or 
more recently international level. At all the stages of this long 
march activities have been undertaken by NGOs. 

NGOs include tens of thousands of non-profit associations, 
foundations, groups, and volunteers. They are very diverse, in 
structure, composition and objectives. Some deal with education, 
others are activists, and yet others deal with technical projects, 
material assistance or information. NGOs are also professional 
and commercial organisations, trade union cooperatives, youth 
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movements, feminist organisations, religious associations, 
research centres, etc. Of diverse political, cultural or religious 
affiliation, each NGO specialises in a particular sector of society. 

The term “NGO” is thus simplified, it is the tree which 
hides the forest of which the variety constitutes its resources. 
By using this term, one therefore should not fall prey to 
generalities with reference to these thousands of organisations. 
One would commit a serious error by trying to unify something 
that cannot be unified. 

However, there are several characteristics for all the NGOs. 
Before the NGO Conference in Paris in 1968, René Cassin 
explained that in the field of human rights, NGOs performed 
three main functions: 


“First of all, they (NGOs) represent on the one hand, ordinary 
men and women, all members of the world community - 
and on the other, official national and international bodies. 
They were the first to make widely known though Official 
channels, the principles of the Universal Declaration of 
human rights to uninformed individuals. NGOs are truly 
invaluable for the dissemination of information. 


Secondly, and based on this primary function, NGOs play 
an important role in the education of the citizen, a role 
which the authors of the Universal Declaration considered 
of prime importance, even more important than all other 
measures which could be undertaken at the national or 
international level; NGOs are the tools is by which human 
rights can be made known and respected. 


The last but not least of the three funtions of NGOs is that 
of catalysts thereby encouraging officials bodies to act. It is 
impossible to say how many problems concerning human 
rights would not have been brought to the attention of these 
organs were it not for the initiative or the indirect action 
undertaken by NGOs”. 


Actors of development, agents of information, inbitiators of 
proposals, in the field of the protection of human rights, NGOs 
are present at all stages of the proceeding. They are at the 
origin of most of the norms and are indispensable for the shaping 
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of public opinion thereby ensuring that these norms are actually 
implemented. 

Within international institutions, law and practice are not 
always on the same wavelength. The rift between the 
fundamental needs of peoples and the UN debates is widening 
and the NGOs are the only ones who can build bridges between 
these two realities. 


Il. NGOs AND THE UNITED NATIONS 


The history of the United Nations is closely linked to the 
activities of NGOs. From its inception, the United Nations 
Organisation sought to define its relationship with NGOs. 


1. The International Human Rights Charter 


1945: the second world war ended with a terrible toll of 
massacres, and destruction never known before as such by 
humankind. All over, architects of peace, utopic, great and 
generous, multiplied their initiatives. At the universal level, these 
men and women rapidly encouraged their governments to 
reconstruct a universal organisations which received, with their 
impetus, the name of United Nations. 

In order to avert another tragedy, architects of peace operated 
in three major ways: encouraged reconciliation, refused violence 
(peaceful conflict resolution, action in favour of disarmament), 
promoted justice and the respect for human rights. 

These considerations have been reiterated in the objectives 
of the United Nations, whose Charter starts with the following 
words: “we, the Peoples of the United Nations..”. Article 1 of 
the Charter signed in San Francisco on 26 June 1945, describes 
as the major aim: “to develop friendly relations among nations 
based on respect for the principles of equal rights and self- 
determination of peoples” (al.2) “in promoting and encouraging 
respect for human rights and for fundamental freedoms for all 
without distinction as to race, sex, language, or religion” (al. 3). 

During its first session (London, January 1946), the General 
Assembly already considered a draft declaration on human rights 
which was then transmitted to its Economic and Social Council 
(ECOSOC) in order to contribute to the activities of the 
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Commission on Human Rights, which was going to be set up. 
At the end of 1947, the Commission decided to adopt a Human 
Rights Charter composed of a declaration, a covenant and 
implementation mechanisms. A year later, in Paris, the General 
Assembly adopted the Universal Declaration of Human Rights 
which had been prepared by the Commission. 

The drafting and the adoption of the Covenant took almost 
ten years. In December 1966, the General Assembly finally 
adopted two Covenants, one on economic, social and cultural 
rights, the other on civil and political rights.' 

These three documents constitute the international human 
rights Charter. In their elaboration, the proposals and the untiring 
work of the NGOs have been significant. 


2. A status for NGOs 


This active role of NGOs in the foundation of the world 
organisation is exemplified by the fact that the UN Charter 
already provides that “the Economic and Social Council may 
make suitable arrangements for consultation with non- 
governmental organisations which are concerned with matters 
within its competence” (Article 71). 

On 21 June 1946, ECOSOC created a Committee entrusted 
with non-governmental organisations to examine matters 
concerning NGOs seeking to obtain consultative status. Initially, 
the Committee was composed of five member states. Since 
1981, the Committee is composed of 19 members, who are 
elected for a four year term. 

The criteria for the obtention of consultative status have 
also evolved and it is resolution 1296 (XLIV) of 25 May 1968 
which establishes the arrangements for consultation with non- 
governmental organisations. According to this resolution, NGOs 
wishing to obtain consultative status must meet 11 principles: 
the organisation shall be concerned with matters falling within 
the competence of ECOSOC, the organisation shall be of 
representative character and of recognised international standing, 
and the aims and purposes of the organisation shall be in 
conformity with the spirit, purposes and principles of the Charter 
of the United Nations. 

Resolution 1296 reiterates the distinction made in the UN 
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Charter between the participation (of non member states) and 
the consultation (of NGOs). In order to organise this consultation 
with accredited NGOs: 


a) Organisations which are concermed with most of the activities 
of the Council (general consultative status, category I); 


b) Organisations which have a special competence in, and are 
concerned specifically with, only a few of the fields of 
activity covered by the Council (special consultative status, 
category II); 


c) Organisations which the Council considers can make 
occasional and useful contributions to the work of the 
Council or its subsidiary bodies (Roster).? 


The ECOSOC Committee on non-governmental 
organisations is presently composed of the following 19 states: 
Burundi, Ethiopia, Lesotho, Lybia, Sudan, Cyprus, Iraq, Oman, 
Philippines, Bulgaria, USSR, Chile, Cuba, Costa Rica, 
Nicaragua, France, Greece, Ireland and Sweden. Members meet 
every two years to examine and report on the requests of NGOs 
for consultative status, requests which must be submitted, at the 
latest, six months prior to the session of the Committee.’ The 
following session of the Committee being held in January 1991, 
the deadline was in May 1990. 

Moreover, the Committee also examines periodic reports 
submitted by NGOs with consultative status with regard to the 
use of their status in the contribution to the work of the United 
Nations. 

Over the years, the biannual sessions of the Committee 
have taken on greater importance in view of the large number 
of NGOs having obtained consultative status and the sensitive 
subjects which are being dealt by NGOs in their interventions 
at the United Nations. 


3. The rights of NGOs 


NGOs in consultative status with ECOSOC have acquired 
a certain number of rights which enable them to be heard and 
to contribute to the work of the United Nations, be it with 
regard to standard setting or the supervisory mechanisms. 
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It is beyond the scope of this paper to enter into any further 
detail in particular the special rights accorded to organisations 
in category I or the distinctions between NGOs in category II 
and those on the roster. 

In general, NGOs with consultative status can assist in all 
the meetings of ECOSOC and its bodies, in particular the 
Commission on Human Rights and its Sub-Commission, the 
UN Crime Congress and the Commission on the status of women. 
They can also submit written or oral statements, which is very 
important for the debates within the subsidiary organs of 
ECOSOC, in particular the Commission on Human Rights. 
Furthermore, NGOs can submit their proposals, information and 
complaints within the framework of the special procedures of 
the Commission on Human Rights and its Sub-Commission. 


4. The Commission and the Sub-Commission 


The Commission on Human Rights is an organ of the 
Economic and Social Council (ECOSOC). Its annual session at 
the Palais des Nations in Geneva is an immense forum, during 
the kcourse of which virtually every question of human rights 
is discussed. The Commission consists of 43 Member States. 
Dozens of other States and about a hundred non-governmental 
organizations (NGOs) also particiapte in its work. 

The issues inscribed on the agenda of the Commission are 
nearly the same each year: the delegates have dozens of annual 
reports to examine, in particular that of the Sub-Commission, 
that of the Working Groups of the Commission (on minorities, 
enforced disappearances, human rights defenders, the mentally 
ill), and that of the special Rapporteurs and Representatives, of 
experts (Advisory Services Program) and of the U.N. Secretariat. 

The UN Sub-Commission is composed of 26 independent 
experts nominated by the Commission for a period of four years. 
It meets annually in August at the Palais des Nations in Geneva. 
The Sub-Commission is the principal sub-organ of the 
Commission on Human Rights and carries out work on behalf 
of this body. It acts as a think-tank by examining problems and 
obstacles to the realisation of human rights, and by drafting 
standards and principles. Most of the UN human rights 
declarations and conventions began their lives in the Sub- 
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Commission. 

The Sub-Commission also works as a catalyst; it examines 
the situation of human rights in the world and draws the attention 
of the United Nations to serious human rights violations and to 
situations which have been neglected or forgotten. 

The Sub-Commission has three Working Groups which meet 
before its session: the Working Groups on Indigenous 
Populations, on contemporary Forms of Slavery, and on 
Communications. The former two attract hundreds of witnesses 
who come to Geneva to contribute to their discussions. The 
Working Group on Communications however meets in closed 
session. 

As stated above, under each item on the agenda, non- 
governmental organisations (NGOs) in consultative status with 
ECOSOC have the right to submit written and oral statements 
to the Commission concerning the subject under discussion. 

The written statements should be addressed before the end 
of the year to the Secretariat of the United Nations (the 
statements have to be translated). Obviously, this is not possible 
if the NGO wishes to comment on one of the reports submitted 
to the Commission, which are circulated only during the course 
of the session.* 

With regard to oral interventions, each NGO has the right 
to make a speech of no more than 10 minutes under each agenda 
item. Each year, the number of NGO participants increases. 
This is why the UN Secretariat kindly invites NGOs to intervene 
only when they have a substantial contribution to make. 


5. Other forms of consultations 


Notwithstanding the NGOs in consultative status with 
ECOSOC, hundreds of other NGOs are associated with the 
activities of the United Nations. 

Several special procedures of the Commission and its Sub- 
Commission thus allow for direct access of NGOs without 
consultative status to certain activities. This is the case with the 
working group on indigenous populations, at which 
representatives of any organisation of indigenous peoples or 
working to protect indigenous rights can participate. 
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Since 1985, the United Nations even have a special fund to 
cover the travel expenses of several indigenous representatives 
who wish to attend the annual session of the Working Group. 
It is a voluntary fund which has received contributions from the 
Governments of Australia, Canada, Finland, the Netherlands, 
Norway, Sweden, Switzerland, and of several NGOs. 

The fund is administered by the Secretariat and Board of 
Trustees, composed of: Mr A. Willemsen Diaz (Guatemala), 
Chairman; Mr L. Danfjeld (Norway); Mr A. Sene (Senegal); 
Mr H. Tauroa (New Zealand); Mr D. Turk (Yugoslavia). 

In 1988 and 1989, the fund provided travel grants to 27 and 
39 indigenous representatives respectively. For 1990, it could 
only provide 21 travel grants. This can be explained, in part, by 
the fact that the extension of the meetings to two weeks increased 
the expenses considerably.° 

The annual session of the group which is held in Geneva 
during the summer before the session of the Sub-Commission 
has thus become the largest forum of indigenous peoples. 

Likewise, the working group of the Commission on enforced 
or involuntary disappearances which provides for a regular forum 
for the victims themselves or their relatives. 

On a more general level, the Department of Public 
Information (DPI) of the United Nations grants a status to several 
hundred organisations, often of a national character, which 
receive regularly information on the activities of the United 
Nations, and which can participate at public sessions and the 
seminars organised by the UN Secretariat. 


6. The Conference of NGOs in consultative status (CONGO) 


The obtention of consultative status enables every NGO to 
contribute to the protection of human rights within the framework 
of its own programme and priorities. However, experience shows 
that on this level too, there is strength in unity. By being 
regrouped, NGOs view their force of proposal increase 
considerably. The UN bodies also benefit from a closer 
cooperation between NGOs, since it is easier to consult one 
spokesperson instead of each NGO separately. 

The Conference of NGOs in consultative status (CONGO) 
responds to this dual need by bringing together the majority of 
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NGOs with consultative status. CONGO is entrusted to ensure 
that NGOs with consultative status are able to carry on their 
consultative functions to their full potential. CONGO is now 
officially recognised as the major partner of ECOSOC. In its 
work, in its special committees and sub-committees, CONGO 
increases its exchange of ideas between such varied NGOs. The 
Special NGo committees for disarmament, on development and 
on human right s have organised official meetings, conferences 
and seminars, in order to formulate proposals concerning the 
activities at the United Nations. In the field of human rights, a 
special committee brings together NGOs active in Geneva. This 
special committee has sub-committees on racism and on the 
status of women. 

The NGOs represented at the headquarters of the United 
Nations in New York also have their special Committee, whose 
role is no doubt less well known, but as important, since it is 
in New York that ECOSOC human rights meetings and the 
commissions of the General Assembly are held. It is also in 
New York that decisions are taken with regard to the general 
budget, that is to say decisions concerning the funds available 
for the human rights programme of the United Nations. 

The NGOs associated with the Department of Public 
Information are also regrouped in the Executive Committee NGO/ 
DPI, which transmits the proposals of national NGOs and 
participates in the organisation of meetings. 


Il. ACTION OF NGOs WITHIN THE UNITED NATIONS 


On a daily basis, the United Nations is often disappointing. 
A large bureaucracy, the polarization of power blocks, the 
defence of national interests, raison d’etat and interminable 
debates on procedures. But, sometimes, it is useful to make the 
balance: in 45 years, the United Nations has prepared and adopted 
more international community has over the past centuries. 


1. International instruments 
After the adoption of the Universal Declaration of Human 


Rights and the International Covenants, dozens of general 
principles, declarations and conventions were adopted with regard 


138 Human Rights: Perspective & Challenges in 1990 and Beyond 


to different rights. In the preparatory work, which sometimes 
took years in different working groups, the role of NGOs was 
not only important but instrumental. Entire books would be 
necessary to describe their deeds. Therefore, a few examples 
only are given to illustrate the role of NGOs. 

In the course of these last few years, the UN General 
Assembly has adopted two international conventions of great 
importance, one against torture, the other on the rights of the 
child. In both cases, a sustained and well coordinated effort on 
the part of a handful of specialised NGOs led to the inclusion 
of a number of elements into the draft convention. This endowed 
these two Conventions with more effectiveness since the NGOs 
were able to express the needs and problems of the victims of 
human rights violations. 

The Convention on the Rights of the Child was the result of 
a ten year drafting process and negotiations. UN observers agree 
that the contribution of NGOs to the drafting of many of the 
Convention’s articles was essential. However, at the beginning 
of this process, the NGOs dealing with the rights of the child 
had little or no experience in drafting such international 
instruments. In a memorandum submitted to the NGO 
Symposium on 4 May 1990, Nigel Cantwell of Defence for 
Children international (DCI) explained how NGOs finally set 
up an ad hoc working group in order to coordinate the work on 
the Convention and to present a. more coherent NGO policy. 
This ad hoc group submitted a concise report containing 
proposals to the negotiators. The ad hoc group became the fully 
fledged representative for the governments. According to Mr. 
Cantwell, 15 substantive items proposed by NGOs were 
incorporated into the draft. NGOs are having a similar experience 
with the preparation of a draft declaration on enforced or 
unvoluntary disappearances. During the 42th session of the Sub- 
Commission (August 1990), the 26 experts decided to transmit 
their draft declaration to the Commission on Human Rights. 
NGOs have been active supporters in this drafting process. 

At the forefront were the Latin American organizations for 
victims and others close to disappeared persons, notably the 
Latin american Federation (FEDEFAM) which has been 
submitting testimony to the working group of the Commission 
for years. In 1986 FEDEFAM had submitted a draft declaration 
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of its own to international authorities. 

In addition to proposals made by victims came those 
formulated by international non-governmental organizations. 
These NGOs were active at every stage of the discussion process, 
putting forward proposals and commenting on debates. 

For NGO efforts to be effective, they had to meet two 
conditions. First of all, it had to be shown that enforced 
disappearances were not an exlusively Latin American practice. 
the cases put before the Commission’s working group concerned 
a growing number of African and Asian countries. The well- 
documented cases submitted by FEDEFAM itself, which has 
consultative status with ECOSOC, also concerned 
disappearances in other regions. During the Sub-Commission’s 
42nd session FEDEFAM addressed cases in Morocco and 
Turkey. 

The second condition turned on the consensus of NGOs. In 
this respect the work of the ICJ was essential since it ensured 
that the final draft would reflect the diverse concerns of a wide 
number of organizations. To make certain the Commission will 
transmit the draft to ECOSOC NGOs will now have to pool 
their efforts on the political front. 

Of course, before proposing draft declarations and then 
conventions, it is necessary to promote within the UN system the 
recognition of general legal principles which will be defined 
later in international instruments. And the role of NGOs in this 
regard is also very significant. Let us examine some of the 
recent initiatives: 


* Right to compensation: a Canadian organization, the War 
Amputees of Canada, initiated the process leading to a UN 
study on the right to compensation. since 1988, the 
organization has been working in the Sub-Commission to 
obtain reparation from the Japanese Government for injury 
suffered by its members - former prisoners of war-during 
the second world war. 


After the timid response to its claim for war-crimes 
compensation, War Amputees of Canada decided to raise 
the broader issue of the right to compensation of victims of 
all gross human rights violations by holding an international 
conference on the topic. 
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The Sub-Commission subsequently took up the question, 
entrusting a study on it to Mr van Boven. Meanwhile, War 
Amputees of Canada has obtained consultative status with 
ECOSOC and is pressing its claims against the Government 
of Japan. At the organization’s instigation, the first 
international meeting of former prisoners of war took place 
in Amsterdam in May of 1990. Groups in Australia, New 
Zealand, the United Kingdom, the Netherlands the the United 
States have now formed an alliance with War Amputees of 
Canada to seek reparations from Japan. 


* Popular participation: over the last ten years, a large number 
of NGOs have been actively involved in promoting the 
recognition of the right to development as a fundamental 
human right. These efforts were coordinated in particular 
within the NGO Committee on Development, and this has 
led to the adoption by the UN General Assembly of a 
declaration on the right to development (4 December 1986). 
In this debate on the right to development many NGOs 
introduced the notion of popular participation in the Recovery 
and Development Process was held in Harare. This 
conference stressed the concepts of democratic development 
and the creativity and self-reliance of people as an integral 
element of development. The African Charter adopted during 
that conference the role of people and their organisations as 
crucial in designing poolicies and programmes to solve the 
economic and human problems of Africa. 


2. The mechanisms of the Commission on Human Rights 
a) The confidential procedure 


The first procedure set up by the Commission on Human 
Rights was the confidential 1503 procedure named after the 
resolution of ECOSOC under which it was set up. In the case 
of gross and massive violations of human rights and fundamental 
liberties, any victim and any organisation has the right to submit 
a communication to the Secretariat of the United Nations. 

Hundreds of thousands of complaints are thus submitted 
every year to the Centre for Human Rights in Geneva and are 
first considered by the Sub-Commission. Five experts who are 
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elected every year meet during two weeks before the session 
(July) and decide on the cases to be transmitted to the Sub- 
Commission, the five experts then examine those cases brought 
to their attention (August) and decide which cases will be 
transmitted to the Commission. 

In January of the following year, the working group on 
communications of the Commission meets. This group is 
composed of five states, selected every year. They prepare the 
recommendations for the Commission on all cases which have 
been submitted to them by the Sub-Commission. Finally, during 
its private session (March), the Commission takes decisions 
concerning the cases brought to its attention. 

The introduction of this procedure kin the work of the United 
Nations constituted at the time considerable progress. For the 
first time, states were directly accountable to this world 
organisation with regard to their human nights record, even if 
they did not subscribe to a specific international obligation. 
However, as time went by, the confidential procedure lost its 
attractiveness. Firstly, the procedure is lenghty. The sub- 
Commission only considers a case, a copy of which has been 
transmitted by the UN Secretariat to the government concerned 
at least three months before the session of the Sub-Commission. 
Moreover, the entire procedure is confidential, which has led 
many member states of the Commission to vote according to 
their interests, contrary to their public statements. The 
confidentialo procedure is however not useless. Almost 300’ 000 
communications were submitted to the UN Centre for Human 
Rights in 1989, and in many cases, the work undertaken within 
the framework of the confidential procedure led to improvements 
in the situation. 


b) Public procedures 


The drawbacks of the confidential procedure are no doubt 
the reason why most of the NGOs prefer to use the public 
procedures of the Commission. These procedures have been 
introduced since the beginning of the 1980’s. The Commission 
nominated Special Rapporteurs and Representatives, experts and 
working groups entrusted to study certain themes and certain 
situations and to submit a report with recommendations to each 
annual session. 
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The principal procedures include the following: 


- Working Group on Enforced Disappearances: the working 
group is composed of five experts (one from each region). It is 
chaired by Mr. Ivan Tosevski (Yugoslavia), it meets three times 
a year and receives direct testimonies from witnesses and victims. 
Its annual report presents country by country statistics. 


- Special Rapporteur on Summary or Arbitrary Executions (Mr. 
Amos Wako, Kenya): receives information and complaints 
concerning cases of extra-judicial killings. 


- Special Rapporteur on Torture (Prof. Peter Kooijmans, 
Netherlands): receives information and complaints on cases of 
torture and inhuman treatment. 


The working group on disappearances and the special rapporteurs 
on torture and summary executions have undertaken several 
field visits. Their missions cannot take place without invitation 
from the government concerned, which limits their scope of 
action. However, it is the pressure of NGOs and from Member 
States of the Commission which often lead a government to 
invite one of these special rapporteurs or a delegation of the 
working group (if only to avoid a condemnation by the 
Commission). These three procedures also include a mechanism 
for urgent action enabling the working group and the two 
rapporteurs to contact the authorities of the country concerned 
without delay, asking for explanations. 


- Special Rapporteur on Religious Intolerance (Mr. Angelo 
Vidal d’ Almeida Ribeiro, Protugal). 

- Special Rapporteur on Mercenaries (Mr. Enrique Bernales 
Ballestreros, Peru) 

- Special Rapporteur on the Sale of Children (Mr. Vittit 
Muntarbhorn, Thailand) 

- Group of Experts on Southern Africa 

- Group of Experts on Israeli practices in the Occupied 
Territories 

- Special Rapporteur on the situation in Afghanistan (Mr. Felix 
Ermacora, Austria) 

- Special Rapporteur on Iran (Mr. Galindo Pohl, El Salvador) 

- Special Representative on El Salvador (Mr. José Antonio 
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Pastor Ridruego, Spain) 

- Special Representative on Guatemala (Mr. Christian 
Tomuschat, Germany) 

- Expert on Haiti (Mr. Philippe Texier, France) 

- Expert on Burma (in confidential procedure, Mrs Sadako 
Ogata, Japan) 

- Expert on Equatorial Guinea (Mr. Fernando Volio Jimenez, 
Costa Rica). 


All these experts can receive communications from 
governmental and non-governmental sources. As one can 
imagine, states are cautious and rarely denounce other states. 
Thus most of the information concerning violations, and which 
provides the basis for the analysis by experts, comes from NGOs. 
It is clear that none of the procedures of the Commission would 
operate without the contribution of NGOs. 


3. The-Treaty Bodies 
a) Six Committees of experts 


Several International Conventions adopted by the United 
Nations have created independent bodies of experts entrusted to 
supervise the implementation of international instruments. These 
concern the following bodies: 


- the Human Rights Committee (set up in 1977 to oversee the 
implementation of the Covenant on Civil and Political 
Rights). This Committee is composed of 18 members. It 
meets in New York and Geneva. 


- the Committee on Economic, Social and Cultural Rights, for 
the Covenant on Economic, Social and Cultural Rights (18 
members, session in Geneva). This Committee is a body of 
ECOSOC. 


- the Committee for the Elimination of Racial Discrimination 
(CERD, 1970), for the International Convention on the 
Elimination of All Forms of Racial Discrimination (18 
members, sessions in Geneva). 


- the Group of Three, in application of the International 
Convention on the Suppression and Punishment of the Crime 
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of Apartheid (three members of the Commission elected 
every year by the President, sessions in Geneva). 


- the Committee on the Elimination of All Forms of 
Discrimination against Women (1982), on the Convention 
on the Elimination of all Forms of discrimination against 
Women (23 experts, sessions in Vienna and New York). 


- the Committee against Torture (1987), for the Convention 
against Torture (10 experts, sessions in Geneva). 


These six committees receive and consider the periodic 
reports of states parties to these conventions. In their reports, 
the states should provide an overview of their problems and the 
measures introduced with a view to the implementation of the 
Convention. 

Moreover, these committees are entrusted with the 
preparation of commentaries concerning the interpretation of 
the various provisions of the Conventions. Finally, three 
Committees can receive individual complaints (after exhaustion 
of all internal remedies) only if this additional provision has 
been expressly accepted. These include the Human Rights 
Committee (for the states having ratified the first additional 
protocol), the Committee for the elimination of Racial 
discrimination and the Committee against Torture.° 

In the very short term, two other Committees will be created 
- on the rights of the child (now that the Conve ation on the 
Rights of the Child has entered into force) and a Committee on 
migrant workers (Convention which is in the process of being 
adopted by the UN General Assembly). 


b) The rights of NGOs 


Before all these committees, the rights of NGOs are more 
restricted than within the UN Commission and its Sub- 
Commission since NGOs generally do not have the right to take 
the floor. The reports and documents submitted by the NGOs to 
members of these committees (whether officially or by 
dissemination of information in the corridors) are however an 
important element in the discussions of the experts when they 
consider reports submitted by the States parties. Notwithstanding 
the procedures concerning individual compalints, all sessions of 
these committees are public. 
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Nevertheless, the work of the treaty bodies is very technical 


and fairly inaccessible to NGOs. The following problems are 
particularly pertinent: 


* 


Diversity of the procedures 


These six treaty bodies do not always have the same 
authority, the provisions of these conventions being very 
different in this regard. The same rights are sometimes 
protected in different in this regard. The same rights are 
sometimes protected in different terms by several 
conventions, which leads to duplication and confusion. The 
same holds true for the procedures envisaged: certain 
committees can receive inter-state complaints, others 
individual complaints, and yet others are not endowed with 
such provisions, It is thus not easy to rationalise the system. 


Problems of functioning 


Certain committees are funded, in whole or in part, by the 
States parties to the convention concerned. Delays in 
payments being numerous, the meetings of the committee 
must be cancelled, thereby leading to further delays in the 
consideration of reports already submitted. Furthermore, a 
large number of states are late in the submission of their 
reports. Presently, several hundreds reports due to be 
submitted by states have not yet been received. Finally, 
during the session of the Committee, the experts, who are 
not remunerated, have to review hundreds of pages on 
situations which they are not always familiar with, and the 
Secretariat of the committee is too restricted to be able to 
prepare the work. 


Access to information 


The national NGOs directly concerned often lack the 
opportunity to react in time, the reports prepared by their 
State being rendered public only at the last moment, and 
then only in the United Nations premises. A large number 
of periodic reports are never published in the country itself. 
The same holds true for the comments made by the experts 
on the states reports. It is sometimes even difficult for NGOs 
active in Geneva to obtain information in advance, pertaining 
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in particular to state reports to be considered at the following 
session of a particular committee. Access to information is 
an insurmountable obstacle for the NGOs of developing 
countries. 


This is why only a restricted number of NGOs can actually 
contribute to the work of the treaty bodies. NGOs such as 
Amnesty International and the Quakers are present at all the 
sessions of the committees and play an active role in the 
preparation of commentaries. The Lawyers’ Committee for 
Human Rights based in New York has over several years 
published reports on the human rights situation in those countries 
whose reports were to be considered at the Human Rights 
Committee or the CERD. Dozens of representatives worked on 
this project. 

Other NGOs intervene in a more targeted fashion by 
submitting such or such a report to a body. The /nternational 
League for Human Rights based in New York has in this way 
disseminated its report on Vietnam, and “Article 19” from 
London has regularly commented on state reports, as has done 
the International Federation for Human Rights from Paris and 
the International Commission of Jurists from Geneva, etc. 

During the third session held in Geneva from 1 to 5 October 
1990, the Chairpersons of the treaty bodies stressed that the 
treaty bodies should have access to all sources of information. 
They underlined the importance of information submitted by 
NGOs. To ensure that the participation of NGOs becomes a 
reality, the United Nations needs first to improve its services, 
in particular with regard to-the dissemination of information to 
the public. 


4. Maintaining the existing mechanisms 


The NGOs thus become the indispensable partners of the 
United Nations for the implementation of its human rights 
programme. While being a strong negotiating power in the United 
Nations system, they must also from time to time use all the 
means at their disposal to preserve and maintain the supervisory 
mechanisms. 

However, the maintenance of the international procedures 
do not function on their own. Most of the special procedures of 
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the Commission on Human Rights depend on an annual mandate 
which has to be renewed every year. In other terms, at any of 
the sessions of the Commission, any of its procedures could be 
terminated. 

The supervisory mechanisms in the countries are the most 
fragile. Following an opening up of its democratic process in 
one country under consideration, diplomatic circles are 
immediately inclined to renounce on the supervisory mechanism 
whose maintenance would by a denial by the authorities who 
have taken the first steps in the right direction. However, a 
democractic process does not always go hand in hand with an 
improvement of the human rights situation. The most tragic 
example is Guatemala. Over the past five years, the Commission 
has no longer condemned this country despite information 
disseminated and action taken by over 50 NGOs with regard to 
serious allegations of human rights violations. The Commission 
approaches the problem by providing advisory services, that is 
to say technical assistance which many observers consider 
useless. At the beginning of 1990 a similar debate was initiated 
with regard to the mandate of the Special Rapporteur on Chile. 
President Aylwin who had been recently elected has obtained 
the confidence of the Commission whereas a number of NGOs 
raised concern with reference to the unresolved cases of 
disappearances and summary executions, the problem of impunity 
and political prisoners. Indeed, the dictatorship has come to an 
end and the brutal repression has ceased in Chile, but the majority 
of human rights issues are still not solved. 

Following the liberation of Nelson Mandela and other South 
African black leaders, several member states initiated a similar 
debate concerning South Africa, but for the moment the 
supervisory mechanisms and the pressure on the government of 
South Africa and maintained. 

The thematic mechanisms are also the object of vivid debates, 
especially on the part of states called into question in the annual 
reports submitted to the Commission. It is thus encouraging that 
the Commission decided in 1989 to renew for a period of two 
years the mandates of the five thematic rapporteurs (enforced 
disappearances, summary executions, torture, religious 
intolerance, mercenaries). In order to become truly indispensable, 
these mechanisms should have mandates ranging from three to 
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four years. Also included on the list of thematic studies shoulod 
be the mandate of the Special Rapporteur on the sale of children. 

The existing mechanisms can also be threatened by the bad 
functioning of certain United Nations bodies. This was 
exemplified by the cancellation of the 1986 session of the Sub- 
Commission. The financial difficulties of the United Nations led 
the UN Secretariat to introduce a series of economic meausres. 
Entrusted to suggest measures affecting the human rights 
programme, the Director of the Centre for Human Rights, Mr. 
Kurt Herndl, simply proposed to cancel the annual session of 
the Sub-Commission without even taking the trouble to consult 
or inform the experts. In view of the feelings of several 
governments with regard to the Sub-Commission concerning its 
initiatives on certain sensitive issues, a majority soon adopted 
this proposal. However, the cancellation of the session of the 
Sub-Commission also led to the interruption, for one year, of 
the confidential procedure (no examination took place of tens 
of thousands of individual complaints), and to the cancellation 
of the session of the working group on indigenous populations 
and that on slavery and slavery-like indigenous populations and 
that on slavery and slavery-like practices. And in the proposal 
of the UN Director for Human Rights, nomention was made of 
these dramatic concequences. Several NGOs, some governments 
and experts opoposed this decision, but nothing would have 
happened had the NGO community in Geneva not reacted. The 
initiative was taken by the Director of the Anti-Slavery Society, 
Peter Davies, who proposed to hold an alternative session and 
began to collect funds. The proposal of Peter Davies was adopted 
by the NGO Special Committee on Human Rights which 
convened an /nternational Seminar on the theme “Human Rights 
and the United Nations”, whose preparation was entrusted to 
the International Service for Human Rights, a Geneva-based 
service organisation. 

The meeting was organised in a few weeks. Following the 
refusal of the United Nations to provide a conference room, the 
Director General of the International Labour Organisation (ILO) 
invited the delegates. The seminar was held at the headquarters 
of the ILO in Geneva from 8 to 10 September 1986 with the 
participation of 15 members of the Sub-Commission, 13 
international experts, 53 NGOs, 47 governments and 7 
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international institutions. The organisers took over the costs of 
travel and expenses of 28 experts, and issued the daily press 
releases as is done during the usual session of the United Nations 
Sub-Commission. 

The international seminar had many repercussions in the 
UN system. During the seminar, the 15 members of the Sub- 
Commission realising that they had the quorum met in private 
session, thereby provoking anxiety on the part of the Director 
of the Centre for Human Rights. The participants of the seminar 
adopted conclusions and recommendations which were submitted 
to the UN General Assembly, to ECOSOC and the Commission 
on Human Rights.’ 

The NGOs managed to substitute this failing UN 
organisation. Their drafting capacity, their organisational skills 
and constructive proposals astounded many observers. In the 
future, delegates of the world organisation will think twice before 
deciding to cancel essential bodies in the UN mechanism for 
the protection of human rights. 


IV. PERSPECTIVES AND CHALLENGES FOR THE 1990s 


Since the signature of the United Nations Charter on 26 
June 1945 in San Francisco, the activities of the United Nations 
in the field of human rights protection have been considerable. 
This is due, in large part, to the action of NGOs which, in 45 
years have been able to concretise the role which those involved 
in the creation of the United Nations had decided to entrust 
them with. A role relaying the action of this world organisation 
and public opinion, a role of information and actual analyses of 
problems with which individuals and peoples are faced with, a 
position of spokespersons for victims and those who are excluded. 
It is now important to preserve and to reinforce that which has 
been acquired. In order to achieve this, NGOs should seriously 
take into consideration the criticism directed at them and the 
evolution of the situation in the world. This consideration is 
essential if they are to better define their priorities and field of 
action in the years to come. 


1. Governments, potential partners 


He who wants to sell his products needs to know the market. 
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Non-governmental actors have sometimes a tendency to forget 
that the United Nations is just the sum of its parts, i.e. states. 
At all the stages of the UN procedures, it is governments and 
their representatives who decide, and their interests do not always 
coincide with those of nations and peoples. This corresponds to 
the very nature of the United Nations Organisation. Action should 
be derived from this reality rather than from a utopic concept 
of the United Nations. | 

The NGOs must thus develop forms of cooperation with 
governments. For the proposal of one NGO to be adopted by 
the United Nations, one must find among the participating 
governments to the various bodies, those who will support the 
proposal and submit it to others. At each stage of the process, 
one must also find a majority. Governments are thus potential 
partners and not targets. NGOs must achieve an equilibrium 
between, on the one hand, the indispensable denunciation of 
crimes committed by several governments, and on the other 
hand, the necessity to find support among the governments. The 
exercise is not easy. 

The cooperation with governments is also important with 
regard to putting an end to human rights violations. The publicity 
afforded to reports presented by NGOs incites governments to 
increasingly respond to allegations. The leading organisations 
such as Amnesty International have developed working methods 
which entail an exchange of views with the accused governments. 
During the United Nations meetings, many NGOs have learned 
not ot leave the room immediately after an intervention and to 
discuss the issues with the representatives of the country 
concerned. 

In this regard, the task is daunting, since one has to be two 
to initiate a dialogue. And several particularly repressive country 
and multiply the obstacles to their action within international 
organisations. 

Several NGOs have regular meetings with governmental 
delegations of all the regional groups. This is particularly the 
case of the “Quakers” which have increased their exchanges 
with diplomats. As a result, their proposals receive more easily 
attention in all the regional groups. Informal meetings of some 
NGOs and diplomats from all regions are also organised by the 
International Service. 
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But these are fledging initiatives which need to be developed 
in the coming years. The inauguration in Geneve of the South 
Centre will largely contribute to the increase of such exchanges. 
Former secretariat of the “South Commission”, the South Centre 
is now the secretariat of G-15 which regroups the Heads of 
State of 15 developing countries.® 


2. Criticisms directed at NGOs 


The debate on the interventions of NGOs is particularly 
vivid during the sessions of the Commission and its Sub- 
Commission, that is to say, when NGOs make use of their right 
to intervene during the debates. These concern in particular oral 
NGO interventions which are more the object of protest since 
they are more publicized in the media. 


a) Protests against certain witnesses 


A number of criticism are directed at the intervention of 
witnesses. In their oral interventions at the UN Commission and 
Sub-Commission, several NGOs regularly appeal to the members 
of their organisation who were victims or witnesses of serious 
human rights violations. When they are presented without 
animosity and without too much emotion, these reports have a 
considerable impact on the debates: a personal experience is an 
indisputable reality and the concise facts thus exposed must be 
discussed. 

In such situations, certain states seek to discredit these 
witnesses in order to avoid having to respond to the accusations. 
The witness is thus'portrayed as belonging to a subversive group 
whose alleged aim is to overthrow the government, or to achieve 
independence from the central authority. a large number of 
governments have problems with guerilla groups or autonomous 
movements. Such an argument therefore can lead many delegates 
to be careful. This is all the more so in many authoritarian 
regimes, raising the issue of human rights is indeed a political 
act and provides support (even indirectly) to opposition groups. 


b) Other criticisms directed at NGOs 


Notwithstanding the squabbles and protests after certain 
NGO sppechers, serious criticisms have been formulated these 
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last few years with reference to the disregard some NGOs have 
to the rules, or even the provocative elements of certain 
interventions. These criticisms are concurrent with the threat to 
limit the oral interventions of NGOs during. the debates. The 
proposals discussed during the session are sufficiently 
preoccupying to present these here in greater detail. 

To understand the essence of the problem, it must be 
remembered that each NGO has its own specific character, 
works in a given field, recruits its members and runs its affairs 
entirely as it sees fit. NGOs with consultative status range from 
professional and trade-union associations to religious and cultural 
organizations, veterans groups and research centres. The NGO 
world is one of diversity, and its diversity is a great asset. 

It is therefore natural for NGOs to hold a variety of views 
on questions before the Commission. For example, Jewish 
organizations, themselves often quite dissimilar to one another, 
are not likely to agree with Arab organizations over the Palestine 
issue. Among Arab organizations, there is one NGO which 
regularly stands behind the Iraqi government with which others 
tend to find fault. The organizations representing indigenous 
populations are even more heterogeneous. 

The common ground of all NGOs is their will to promote 
and contribute to United Nations action in the economic and 
social domains. They do so, each in their own way, according 
to their perception of matters subject to their own freely 
established rules and regulations. NGOs are proud of their 
independence. There are no hierarchical authorities to dictate 
what they must do, not even CONGO. And that is as it should 
be: 

Moreover, as we have seen already, NGOs are also 
scapegoats. Some Governments try to discredit them. Just as 
predictable is the way NGOs are blamed for more and more of 
the Commission’s problems, usually about two weeks into the 
session, aS discussion grows tedious and confused. Is debate 
running behind schedule? It’s because there are too many NGOs. 
Is the Commission being politicized? The fault of the NGOs.... 
One therefore must put these criticisms into perspective. 

More worrying, however, is the general irritation with NGOs 
that has begun to surface. The phenomenon had already been 
observed last year, after the 45th session, with harsh criticisms 
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being leveled by States who were regarded as staunch supporters 
of NGOs. 

During the 1990 session of the Commission on Human 
Rights, a great many Member States moved on from criticism 
to threats. The working document submitted to the Working 
Group on the enhancement of the Commission by the Non- 
Aligned Movement contained a whole section on NGOs. 

The proposal was not approved. All the same, those countries 
which took up the cause of the NGOs all stressed that some 
steps would have to be taken. They cited the growing number 
of NGOs have prepared joint statements in order to avoid 
repetition and to put concrete initiatives before the Commission 
to promote greater respect for human rights. Joint statements 
have been prepared on a variety of themes (the rights of the 
child, the right to development, the Advisory Services) and 
situations (China, East Timor, Eritrea, Guatemala, Tibet, etc.). 
For all their diversity, NGOs have been able to speak with one 
voice on ‘several occasions. However, joint statements do not 
offer a panacea and should not become standard practice, for 
that would divest them of their value and mask the very diversity 
which makes NGOs so rich. 

There is thus an effort at self-discipline on the part of NGOs 
yet this effort is voluntary. This implies that there are also 
organisations which do not see a necessity of such an effort or 
overstep their limits by not respecting the rules. These few 
NGOs do not realise that by not listening to the suggestions of 
the other NGOs, they provide member states with the perfect 
excuse to limit the rights of all NGOs. 

These first initiatives taken by the Non-Aligned group during 
the 1990 session of the Commission on Human Rights and the 
official debate in the western group on NGOs indicate that in 
the years to come, measures will indeed be taken by the United 
Nations. These measures are likely to affect all NGOs and may 
very well prove restrictive. In this regard, would it not be better 
for the NGOs to take the initiative? Within the existing 
framework of CONGO, they could for example prepare a code 
of conduct preaching self-discipline. This code would be 
submitted to each NGO for consideration, which may or may 
not be taken into account. 
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3. The effectiveness of NGOs 
a) Conditions pertaining to credibility 


The improvement of the effectiveness of NGOs in the United 
Nations human rights programme needs improvement in the 
quality and in the organisation of each NGO. It is very difficult 
for a government to discredit an NGO which enjoys a large 
credibility. 

The good reputation and influence of an NGO can be 
acquired over a number of years. Yet it depends especially on 
the following conditions: 


- aconcise image of the NGO which deals with certain issues 
in its area of expertise. The NGO is in some way a specialist. 
The NGO gains influence if it does not spread its 
competences too thin and concentrates on making 
interventions relating to tis speciality. 


- precise and accurate information concerning the cases of 
human rights violations denounced, and the ability to provide 
follow-up information. When the government called into 
question responds that the case is solved, it is important to 
be able to comment upon this assertion. 


- representatives who are real spokespersons of the NGO, 
able to initiate a dialogue with governmental delegates, and 
who are in close touch with their headquarters. 


- a professional presentation of the reports and statements. 
The reputation of the NGO depends also on the presentation 
of the documents. the “packaging” of the product is as 
important in governmental circles as it is for the sensitization 
of public opinion. It still occurs that excellent NGO reports 
fail to attract the required attention due to inadequate 
presentation. 


- careful planning and a well devised strategy at the beginning 
of each initiative. In order to introduce a proposal into the 
United Nations system, it is important to evaluate the potential 
usefulness of each procedure, to publish and submit the 
information and the reports in time and to follow the debates on 
the case at every stage of its examination. 
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Among the hundreds of NGOs regularly participating in 
the sessions of the Commission and its Sub-Commission, only 
approximately 20 meet these requirements. 

If the majority of NGOs are unable to meet the requirements 
set Out above, it is essentially due to two major problems - that 
of organisation and that of the cost of the work at international 
level. 


b) Internal organisation 


Many NGOs have to make considerable efforts with regard 
to their internal organisation. Statutes and rules of procedure 
should be re-examined with a view to improving the decision- 
making process, internal controls, procedures concerning the 
preparation of the publications and reports and the interventions 
and statements made on behalf of the NGO. Furthermore, modern 
means of communication and basic principles of management 
should be -introduced. 

This is however not that easy for the majority of NGOs, 
which are small but authentic, with very modest means, a limited 
permanent staff, and whose activities are undertaken by 
volunteers. Indeed, this is all to their honour, but these 
organisational weaknesses have at times serious consequences 
on the effectiveness of their work, notably with respect to 
medium or long-term undertakings. This problem is all the more 
serious among human rights organisations dealing with urgent 
actions: they have little or no time to devote to organisational 
matters, 

It is up to each NGO to decide on the best way to deal with 
this issue and on what measurres to take. This challenge, 
however, must not be under-estimated. The rapid progress in 
computerisation and communication have created havoc for all 
NGOs. IF the internal desicion-making processes and the 
Organisational principles do not evolve concurrently, the gap 
between the theory and practice will continue to widen, inevitably 
leading to serious weaknesses in casses of conflicts or disputes. 


c) Cost of the work at the United Nations 


The second problem is even greater. It is inherent in the 
functioning of the United Nations. The UN system is a very 
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complex one, even the experts have trouble following the 
consideration of an issue through all the stages. Participating in 
all the human rights meetings during the year implies a full- 
time job. A considerable investment in personnel is also required 
in order to review the UN documents, gather complementary 
information in the corridors and prepare the statements to be 
submitted, etc. An NGO and prepare the statements to be 
submitted, etc. An NGO wishing to work effectively within the 
United Nations must thus have a secretariat, and this is very 
costly in Geneva and New York. Most NGOs lacking material 
and human resources have therefore limited access to the United 
Nations and their procedures. 

This problem is all the more serious for the NGOs from 
developing countries, for whom the mere travel costs and 
expenses during a session of the Committion for example, 
Overstep the annual budget of the running costs of the 
organisation. One understands then that witnesses and victims 
have serious difficulties in coming to testify before the United 
Nations, which notwithstanding the grants provided to some 
representatives of indigenous peoples, does not cover the travel 
expenses of other non-governmental participants, let alone the 
cost for board and lodging. 


d) A logistic support 


Infrastructural support, especially to NGOs and witnesses 
from developing countries are essential. In response to this need, 
a dozen or so members of various NGOs represented in Geneva 
created the International Service for Human Rights in 1984. A 
few years later, the following technical facilities were available 
to NGOs: 


- an information service, presenting summaries and analyses 
of all human rights meetings held within the United Nations 
system, announcing the forthcoming meetings as long in 
advance as possible; 


- a training programme in international procedures in order 
to improve access and utilisation; 


- a visitors’ programme in order to prepare meetings of all 
those who come to Geneva; 
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- a forum for meetings and brainstormings to facilitate the 
coordination of NGO activities; 


- internships during the sessions of the Commission and its 
Sub-Commission. 


This logistic support to small NGOs and to hundreds of 
witnesses who come every year to Geneva enables them to 
work more effectively within the UN system and thereby better 
contribute to the activities of the United Nations. 


e) Coordination of the initiatives 


The joint initiatives of NGOs can also considerably increase 
their effectiveness. The coordination of NGO initiatives cannot 
come from above. Coordination has to be the fruit of measures 
undertaken within each NGO, which must first of all understand 
the need for such a coalition. This is delicate since real 
coordination means taking into account the diversity of all 
organisations participating in the joint effort. 

Numerous “joint statements” are in fact a text produced by 
a single NGO, to which other NGOs add their support without 
having contributed to its proparation. In the short-term, such a 
joint statement may have an impact on the proceedings, but this 
is misleading: the proposal not being the result of an exchange 
of views, it is not really supported by the other signatories who 
will not be the active partners during the future stages of the 
examination of the dossier. 

The ad hoc NGO group set up in the drafting process of the 
UN Convention on the Rights of the Child has demonstrated the 
type of NGO coordination which is possible. In its evaluation 
document referred to above, Mr. Nigel Cantwell provides an 
Overview of the lessons learned, listing the principal reasons for 
its success: 


- the clear focus of the Group’s aim; 

- the implicitly time-limited nature of its mandate; 

- the availability of adequate financial support to ensure 
effective operation; 

- the high motivation displayed by the NGO representatives 
involved, and their relative continuity (many organisations 
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were represented throughout the period by the same person); 

- the range of professional experience the Group embodied 
much of which was lacking among governmental delegates 
to the working group; 

- the adhesion of a wide variety of organisations, many of 
them which had hitherto not been involved in children’s 
rights questions; 

- the professionalism displayed by, in particular, the provision 
of carefully thought-out documentation, including model 
articles; 

- the designation of one NGO to serve as spokesperson on 
given issues; 

- the democratic manner in which all points were discussed, 
and the flexibility allowed to nay NGO whose approach 
differed from that of the Group as a whole to address 
questions from its specific standpoint; 

- the daily consultations among NGOs during the Working 
Group meetings to discuss developments and define or 
redefine strategy; 

- the fact that the Group had a permanent Secretariat which 
not only took on responsibilities towards the Group itself 
but also served as a focal point for those - governments and 
others - requesting information, advice, etc. 


The coordination of initiatives with regard to this experience 
entails a major chailenge for NGOs in the years to come. 
Coordination is essential to enable NGOs to contribute to the 
reinforcement of protective and supervisory mechanisms of the 
United Nations. The challenge is all the more daunting since it 
is urgent to include in these NGOs activities the views of those 
in the developing countries who struggle for the promotion of 
human rights in very adverse conditions. 


3. Improved access for NGOs from the South 


The rapid socio-political changes in Eastern Europe have 
led to new political realities in international relations. The most 
significant impact of this process of democratisation in Eastern 
Europe is felt in North-South relations. 

The countries of the developing world have already paid a 
heavy toll in the North-South confrontation: regional conflicts 
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by regional powers have devastated entire regions and caused 
almost as many deaths as the second World War. However, 
East-West détente led to the reconstitution of the Big North 
which the countries of the South have know the damage caused 
during the colonial period. Since the downfall of the Berlin 
wall, Western capital has been invested in Eastern Europe: so 
many billions which will not be directed towards third world 
countries which had previously only received the crumbs left 
over from the rich. This increased attention to Eastern Europe 
goes hand in hand with increasing indifference towards the fate 
of peoples from the South. 

For decades, Western countries have sown the seeds of a 
planetary conflict between rich and poor countries. Together 
with national elites, Western economic powers continue to sack 
the resources of the South and refuse to seriously embark on a 
new international order.confronted with these new developments 
in the North, the developing countries tend to react as a power 
block. Within internationla organisations, the elements of a 
North-South confrontation are increasingly tangible. However, 
the representatives of developing countries are the elites which 
have until now benefitted from the system. In many cases, they 
are representing repressive governments. Therefore, in the field 
of human rights, proposals made by these Governments are 
ambiguous. Although it seems legitimate that they demand 
Structural reform of the international economic system, it is 
unacceptable that they exploit the situation by calling into 
question international procedures aimed at protecting human 
rights. 

This is the third major challenge to NGOs for the 1990s. 
When referring to human rights violations, attention is focused 
on developing countries and is it important to denounce serious 
violations of human rights perpetrated by a number of 
governments. At the same time, NGOs must increase the pressure 
on Western countries to reform the international economic order. 
In the South, thousands of human beings die not only from the 
consequences of torture but more often from hunger. The debt 
crisis is thus also a human rights issue. 

NGOs can only face this challenge on one condition: that 
the NGOs from developing countries gain better access to the 
international system and that they are taken into account during 
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the proceedings at the United Nations and can impose their 
priorities. As the Secretary-General himself stated: 


“Internationally, the Sub-Commission on Prevention of 
Discrimination and Protection of Minorities, of which John 
Humphrey was a distinguished member, could well play a key 
role in enlarging the participation of the peoples of the United 
Nations in our human rights activities. As an organ of experts, 
with a comprehensive human rights mandate, the Sub- 
Commission is well suited for close co-operation with non- 
governmental organizations and has proved to be an essential 
channel for the United Nations to acquire new ideas and concepts. 
Now, we should also find ways to assist people in developing 
countries to establish or strengthen their own non-governmental 
organizations and to spread and assist their participation in the 
human righis work of the United Nations’’.? 

It is with this in mind that the International Service for 
Human Rights organised a consultation of human rights experts 
from developing countries in August 1990. The consultation 
brought together participants from Africa, Asia, Latin America 
and the Middle East. This “South Consultation” (Geneva 21-24 
August) led to a more precise definition of the heeds of the 
South and the formulation of several recommendations. 

There is littke doubt that NGOs will better take on this 
challenge if they develop their action on the basis of the 
interdependence and indivisibility of human rights. Access of 
NGOs from developing countries to international procedures 
will be encouraged by the following measures: 


- regional training sessions on international procedures. This 
is to explain the functioning and use of international 
procedures to persons involved in the promotion of 
development and justice in the field. 


- internships for human rights defenders from the South. These 
internships should be defined on the very basis of the 
problems encountered by the human rights defenders. 


- widespread dissemination of technical information on the 
United Nations proceedings and the preparation of this 
information according to the priorities at the grass-roots. 
An analytical report of a session must therefore also evaluate 
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the discussions of urgent issues which NGOs from the South 
wish to deal with. 


Most of the NGOs are bale to develop such activities. The 
expenses are considerable since NGOs from the South are unable 
to contribute financially to such activities. With regard to the 
United Nations the following measures seem essential: 


- decentralisation of the procedures: the problems of material 
resources described above demonstrate how important it is 
that the special rapporteurs on torture and summary 
executions and the members of the working group on 
enforced disappearances regularly undertake field visits. This 
is the only means of communication between United Nations 
experts and hundreds of victims. Other procedures could 
also be decentralised. The working group on slavery and 
Slavery-like practices could for example hold hearings in a 
different continent every year. The working group on 
indigenous peoples could meet in a developing country. 


- information: the time has come for the United Nations to 
radically change their information strategy. In order to 
implement the wish of the Secretary-General with reference 
to NGOs from the South, the UN information offices would 
have to distribute all the requested UN documents, 
disseminate the press releases and other reports of the session 
in the countries concerned. 


Geneva, November 1990 


Notes and References 


1. The minimum number of ratifications being received by the UN Secretariat 
of the United Nations, the International Covenant on Economic, Social and 
Cultural Rights entered into force on 3 January 1976, and the International 
Covenant on Civil and Political Rights on 23 March 1976. 

2. The full text of resolution 1296 has been published bythe International 
Service in its Orientation Manual (Geneva, 1988). 

3. The applications for consultative status with ECOSOC have to be addressed 
to Mrs Farida AYOUB, NGO Unit, DIESA, DC2, 2340, United Nations 
Secretariat, New York, N.Y. 10017. When this office states that the condition 
for the status can be applied, it addresses an application form which has to 
be duly completed and returned 6 months before the session. 
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Written statements of two to three pages must be addressed to Mr John 
Pace, Secretary of the Commission, Palais des Nations, 1211 Geneva 10. 
For 1991, requests for travel grants should be sent before 31 March 1991 
to Mr Gudmundur Alfredsson, Centre for Human Rights, Palais des Nations, 
1211 Geneva 10. 

These three committees can also receive communications and complaints of 
a State party against another state party. 

The report of the International Seminar has been published by the 
International Service for Human Rights, P.O. Box 16, 1211 Geneva 20 
(1986, 37 pages). 

Address: South Center, P.O. Box 228, 1211 Geneva 19. Tel. 798.34.33. 
Speech of Mr Javier Perez de Cuellar, delivered at McGill University 
(Montreal) in May 1990 at the John Humphrey Conference on Human 
Rights. 
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RELATIONSHIP OF HUMAN RIGHTS 
NGOS TOWARDS GOVERNMENTAL: 
AUTHORITIES ROLE IN PUBLIC HEALTH 


Dr. Meena Darbari* 


The acknowledgement of the dignity of the human beings 
and the promotion of the aspect of an individuals rights is the 
always be taken by NGOs at all stages - be it at local, national 
or international level. 

The role of NGOs cannot be underrated for it is only through 
them many problem have been highlighted and brought to the 
notice of National and International organisations eg. 


- Deforestation - Chipko movement, 
- Carpet factory, 

- Match factory, 

- Glass factory, 

- women abuse, 

- child labour, 

- hazardous industries. 


It is only because of NGOs that the governments had to 
look into the matter and bow to public opinion. We appeal to 
human rights organisations to stress that life whether in the first 
or third world has equal value and must receive the same care 
and protection. 


° Dr. Darbari is lecturer in Sociology, Allahabad University, Allahabad, India 
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The NGOs also have played an important role in the activ- 
ities of the United Nations in the field of human rights. 

The human rights to healthy and safe environment was first 
recognised in the UN Universal declaration of human rights in 
1948. The constitutional recognition of human rights to a safe 
and healthy environment by several countries has had minimal 
impact on the level of protection actually enjoyed by the most 
vulnerable individuals and groups. While human rights law and 
an active judiciary can assist in the achievement of such protec- 
tion, there is far greater need for organisational informational 
and financial assistance to help them achieve meaningful stan- 
dards. The need is most acute when people exposed to dangers 
live in poverty or on the fringe of society and are thus most 
vulnerable to human rights abuse. 

Human rights abuse can occur in the hands of government, 
by their actions and inactions. From acts of foreign govern- 
ments and their instrumentalists. When foreign governments 
permit their individuals and corporations to export hazardous 
substances and technologies and the lack of capacity of the 
unknowing receiving countries to cope with unforeseeable con- 
sequences of such perverse development e.g., banned medicines 
dumped into developing country as charity. 

Again, the Governments and Public Sectors which are be- 
mused by the latest technologies and without giving a thought 
to the consequences import hazardous technologies in chemical 
and nuclear power, Cobalt scanners, cobalt X-ray machines at 
exorbitant prices. The technologies which have become obso- 
lete in Developed countries and found to be hazardous are 
dumped into the 3rd world countries. 

Here again the NGOs which are unaffected financially and 
otherwise can without fear of repercussions come forward and 
enlighten the Public and make them aware of the hazards and 
fight for the rights of innocent public. 


Right to Safe Environment - The Green House Effect 


Warming the global atmosphere and depletion of the ozone 
Jayer are planet - wide in scope. We are destroying our planet 
Earth non-violently but none the less relentlessly. It is increas- 
ing the rate of species extinction. Disposal of toxic and nuclear 
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waste in vulnerable areas, loss of forest and of arable soil at an 
alarming rate will affect the survival of the present and future 
generations. It is again an NGO, CHIPKO movement and 
Sunderlal Bahuguna who brought it into limelight. 

There are UN universal Declaration of Human Rights of 
1948. The Article 25 & Article 3 can also form the basis of a 
safe and healthy environment. The rights were reiterated in the 
1972 Stockholm declaration at the UN Conference on Environ- 
ment. But neither of these declarations are legally binding. 

Finally the most recent pronouncement on human rights and 
environment is contained in resolution 1990/40 of 6th march 
1990 adopted at 52nd meeting of the commission of human 
rights of UN Economic and social councils: 

“Calls upon all states approved UN bodies specialised agen- 
cies and intergovernmental and non-governmental organization 
to take necessary measures to ensure that the result of scientific 
and technological progress. . . are used for benefit of mankind 
and for promoting and encouraging universal respect for human 
rights and fundamental freedom and not abuse human values. 

Thus after all of about 50 years of law and declaration they 
have to involve specialised and non-government organisations 
to be able to implement human rights movement. 

The human rights movement is approximately 20 years old. 
Although a post World War II movement it is really in 1970s 
that it took its present characteristic i.e. a movement made up 
of independent national, regional and international NGOs. It is 
a highly diverse movement that has now spread into every 
continent. 


The Right to Health 


The dimensions of the incidence of disability at the global 
level are menacingly glaring at the future of mankind. Every- 
one cherishes good health. Health and happiness go hand in 
hand. Thus the right to good health is regarded as one of the 
basic human rights. The problems arising out of disability are 
varied and complex. Most of the problems encountered by the 
disabled stem from prejudices and ignorance on the part of the 
so called healthy persons. 

From the holistic point of view the definition of the term 
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“disability” as given by the UN is quite exhaustive in its mean- 
ing. There are various types of disabilities namely; (1) visual 
disability. (2) hearing disability. (3) speech disability. (4) men- 
tal retardation. (5) orthopedic disability (eg). 

According to UN estimate more than 500 million people 
are physically or mentally disabled and the population of dis- 
abled is increasing every year by 15 million as a result of war, 
accident, malnutrition and disease. By 2000 the figure may 
surpass 700 million mark. 1/5th of these is women about 250 
million. Thus such women are subjected to dual discrimination. 
This colossal magnitude of the problem need to be dealt with 
and fought on all fronts by government and voluntary 
organisations with concrete and bold efforts to provide rehabil- 
itation. 

The help of NGOs becomes necessary since NGOs include 
nonprofit associations, foundations, groups and volunteers. They 
are very diverse in structure, composition and objective. Some 
deal with education, others are activists and yet others deal with 
technical projects. 

NGOs, first of all, locally based can recognise the vulner- 
able group and disseminate relevant information. 

Secondly, play an important role in the education of the 
citizen, a role which the authors of the universal declaration 
considered of prime importance. NGOs are tools by which human 
rights can be made known and respected. 

Last but not the least of the three functions of NGOs is that 
of catalyst encouraging official bodies to act. There are various 
non government organisations all over the world without whose 
help it will be impossible to sort out and solve the problem. 
Because of illiteracy and apathy towards such individuals even 
family members do not care properly. They are considered a 
burden on the family and society. They can lead the vulnerable 
persons to proper organisation which will give guidance, train- 
ing and rehabilitation to such individuals. 

NGOs can collect funds, run schools and find jobs. They 
can develop work potential for such persons by opening centers 
at places where easily approachable e.g. vocational training is 
given and work is generated. It requires lot of dedication and 
hard work and also sympathetic and psychological approach 
and of course personal involvement. Which is not possible by 
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non human (not in human) approach of government bodies who 
do it as only part of their job and not with a similar approach 
as a group of concerned citizens, development activists, social 
workers and child development experts would do. We at 
Allahabad are running a centre for disabled “VIKLANG 
KENDRA” by such a group of dedicated doctors, social work- 
ers and educationists where treatment, exercise, vocational train- 
ing and employment are provided to disabled individuals. UNICEF 
is helping to fund the various projects. Rotarian International 
and Lions Club help by holding eye camps, immunisation camps 
and many other programmes. 

The rehabilitation process, thus, involves basically three as- 
pects. 

These aspects are: physical rehabilitation, vocational reha- 
bilitation and psycho-social integration. Thus linking of NGOs 
and government authorities is important. Various norms have 
been laid down by UN through its various resolutions and dec- 
larations. A number of specialised agencies, such as ILO, 
UNESCO, WHO, UNICEF, UNDP, FAO, UNIDO, UNCHER 
etc. besides these many NGOs like Rotary International, Lions 
International, Maitraiyi (based at Allahabad) and many others 
are deeply engaged in rehabilitation task. It is the NGOs who 
are constantly in touch with the grass roots of the problems and 
carry on their activities with utmost dedication irrespective of 
governmental support and backing by authorities. 

In brief it may be said that the international bodies may 
only provide guidelines and set norms for the human rights, but 
the main task of integrating and implementing them remains 
that of the member nations. 


The Right to Physical Well Being 
Preventive Measures and NGOs 


Other causes and form of disability are due to infections, 
nutritional disorders, wrong maternal and child health care prac- 
tices and hereditary defects. Prevention is better than cure. Here 
also the NGOs can help the government authorities by imple- 
menting programmes to preserve the sense of well being and 
proper health of the vulnerable groups. The whole scheme of 
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preventive measures requires immunization against infections 
and congenital diseases. It is an effective measure of preventing 
disability and death. WHO as part of its global efforts has 
launched its expanded programme of immunization (EPI) in 
1974. Approximately 200 million lives are saved each year. 
Rotary International (a NGO) is busy with the programme with 
the local bodies. There are well known big NGOs who with 
local chapters and dedicated volunteers are also doing their best 
to help such problems. 


Nutrition 


A right to good nutrition is every body’s birth right but 
hunger is a typical problem of poverty ridden third world coun- 
tries. In the third world many nutritional disorders are endemic 
which lead to wise spread impairment and disability leading to 
drain of work capacity of the nation. To mention a few major 
ones - Protein Energy Malnutrition (PEM), endemic goiter, 
xerophthalmia leading to blindness and nutritional anemia. The 
NGOs help by providing nutritional education for families and 
educating the farmers about crop rotation, proper stroage, judi- 
cial use of pesticides and germicides. Magnitude of this re- 
quires no telling. Again many organisations like CARE, WHO, 
UNICEF are working hand in hand with the Government and 
local NGOs to combat these problems by educating the people, 
improving food habits, providing supplementary feeding 
programmes like enriching the local foods by additives for 
example flour with B-Complex, edible fat with vitamin A&D, 
add Iodine to salt in goiter belts. The magnitude of the projects 
is so big that it will become impossible without NGOs help, eg. 
Tata Salts, who are also advertising the use and benefit of 
iodised salt. The food and nutrition board did a survey on im- 
pact of nutritional education programmes in Anganwadis and 
Balwadis. It also required the help of professionals to evaluate 
it. 


Food Adulteration 


Food adulteration is again a big problem in our country 
which has not been touched but is equally hazardous to the 
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health and well being and can even cause permanent damage 
for example Lathyrism. Milk, cereals, pulses, spices and condi- 
ments are copiously adulterated. Government makes laws and 
rules. FAO has also laid down guidelines regarding the content 
of foods and additives, but the implementation again is difficult. 
Only through non-profit voluntary organisations and judiciary 
can the culprits be brought to justice. For government bodies in 
most places are corrupt and close their eyes and ears if their 
pockets are filled. The awareness of malpractice in food addi- 
tives, spurious advertising and selling gimmicks has baffled the 
public. Some enlightened individuals have started consumer 
protection societies and forums in many cities and the idea is 
spreading. MRTP act is also helpful but only when people 
complain. When the public is made aware through mass media 
and local bodies can the consumer be protected. 


The Right to a Normal Life 
AIDS Prevention & Treatment 


AIDS the scourage of current times is spreading its tenta- 
cles, blighting the lives of hundreds of youth. It is the insurgen- 
cy of invisible kind. The alarming rise is of recent vintage. In 
1989 there were only 49 victims in the country but now the toll 
is above i000 and unreported cases many times more. The 
teenage segment (15 to 23 years of age) is a pathetic spectacle. 
Parents unable to cope send the children to prison due to lack 
of social organisations to provide crucial care. ‘New Life’ - a 
central government organisation has proved ineffective. Blood 
banks role in Bombay is scandalous and only NGOs which are 
incorruptible and dedicated can save the situation. 


Drug Abuse & Deaddiction 


The sale of drugs is the worst kind of organised crime 
against the society to be fought against. Drug abuse needs a 
multi-dimensional and multi-faceted approach. It is a psycho- 
social and medico problem. Only detoxification does not solve 
the problem because it is necessary to understand that the addict 
is both physically and psychologically weakened. It is a social 
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problem largely due to social conditions. A community based 
approach has to be adopted to counteract. 

Pre and post detoxification counseling for becoming drug 
free can be done at drug deaddiction centres by volunteers. As 
early as 1985-86 the significance to fight this growing problem 
came into notice of government. A scheme to rehabilitate drug 
addicts was prepared. By 1986-87 seven counseling centres came 
up in the voluntary sector. These centres began functioning, 
each with a team of very dedicated social workers, counselors 
and doctors. So far 86 counseling centres have been set up in 
the country. 

Thus rehabilitation by accentuating the positive side, en- 
couraging a hobby, nurturing friendship, providing information 
are important. The rehabilitation programme specialists say - 
educate at home, show and tell and promote alternatives to the 
sufferer. 

The NGOs community has emerged as a potent force in 
catalyzing various actions through the mobilization of social 
forces and pressing government bodies to take needed action in 
all activities. 

NGOs are emerging as agents of information, initiators of 
development and proposals, in the field of protection of human 
rights. They are at the origin of most of norms and are 
indispensible for forming public opinion there by ensuring ac- 
tual implementation of proposals and plans. 

The three documents constituting the international human 
rights Charter were possible by the elaboration, proposals and 
untiring work of the NGOs. 

The active part played by NGOs in the foundation of world 
organisation for human rights is exemplified by the fact that 
UN Charter provides that “Economic and Social Council may 
make suitable arrangements for consultation with non-govern- 
ment organisations which are concerned with matters within 
their competence’. (Article 71). 

In national and international bodies, law and practice are 
not always on the same wavelength. The gap between the fun- 
damental needs of people and UN debates is widening and the 
NGOs are the only ones who can build bridges between these 
two realities. 
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RIGHT TO DEVELOPMENT AS A 
HUMAN RIGHT 


Danilo Turk* 


Introduction 


Questions which are usually raised in the discussions on the 
right to development are not new. Quite to they contrary, the 
belong to the questions which have characterized the 
international human rights discourse from its very beginning. 
Let me try to illustrate this by referring to Article 28 of the 
Universal Declaration of Human Rights which provides: 


“Everyone is entitled to a social and international order in 
which the rights and freedoms set forth in this Declaration 
can be fully realized’. 


This provision clarifies that full realization of human rights 
cannot be reduced to the concept of recognition of rights. There 
is a difference between recognition of and respect for human 
rights, which is something rather easy to achieve, and full 
realization of human rights, on the other hand, which requires, 
as the Universal Declaration states, an appropriate social and 
international order. A social and international order is something 
which changes, and here we have the idea of development 
inclusive, right from the beginning of the international discussion 


. Dr. Danilo Turk is Professor, University of Ljubljana, (Yugoslavia) and 
member Sub-Commission on Prevention of Discrimination and Protection of 
Minorities, United Nations Commission on Human Rights. 
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on human rights and in the field of international standard-setting 
of human rights. 

Article 28 of the Universal Declaration was neglected for a 
long time. There was no serious attempt to incorporate its content 
in any way into the two Covenants on Civil and Political Rights 
and on Economic, Social and Cultural Rights. The prevailing 
approach int he 1960s regarding the questions addressed in the 
Article 28 of the UDHR is reflected in programmatic documents 
such as the Declaration on Social Progress and Development 
[Res. 2542 (XXIV) of 11 December 1969]. While the importance 
of a just social order and development for the “complete 
fulfilment of man’s aspirations” was recognized, the link between 
human rights and development remained indirect. 

The idea of a linking development and human rights more 
directly gained support in 1970s in the specific context of that 
decade. Professor Keba M’ Baye (now Judge of the International 
Court of Justice) developed the concept of the right to 
development in his Strabourg lecture in 1972.' Many other jurists 
addressed the question of linking traditional human rights concern 
with development issues. Thus, for instance, Ian Brownlie 
concluded part ix (protection of individuals and groups) of his 
comprehensive treatise Principles of Public International Law 
with the following statement: 


“For the future, work on individual human rights may tend 
towards a synthesis of the ‘civil liberties’ model and 
programmes of social and economic advancement for 
communities devastated by poverty. The economic gap 
between the industrial nations and the Latin American and 
the Afro-Asian world is widening, and legal development 
should reflect the most urgent needs of the world of today’’.” 


This opinion seems to have been widely shared among jurists 
at that time. One of the ways of attempting to elaborate this 
“synthesis approach” was the formulation and elaboration of 
the idea of the right to development. 

In the same year (1979) the UN Secretary-General presented 
a report on the international dimensions of the right to 
development’ in which the idea was elaborated as one of the 
possible ways towards a synthesis of “civil liberties model” and 
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the basic concepts of development. The activities within the 
UN fora which followed resulted in the adoption, in 1986, by 
the UN General Assembly, of the Declaration on the Right to 
Development (Res. 41/128 of December 1986). The idea of the 
right to development was thus conceptualized to a certain extent 
and is now ready for critical evaluation. 

I suggest not to discuss the questions of the legal nature and 
of the content of the right to development in this paper. This 
was done elsewhere’ while in this paper I wish to point to some 
aspects of the Declaration on the Right to Development and 
make a few suggestions relating to the realization and potential 
usefulness of that right. The core element in this selection is the 
question of the duties of states relating to the realization of the 
right to development. 


The UN Declaration on the Right to Development 


The idea of linking the concept of development to the paradigm 
of human rights is not only an expression of recognition of 
realities - i.e. of the relevance of the development issues for the 
full realization of human rights but also represents an attempt 
to define or qualify development as a process based on respect 
for human rights and leading to the full realization of human 
rights. 

It is generally recognized by now that “change” or “growth” 
are not synonymous for “development”. The need to qualify 
development with reference to certain values is now more 
pronounced than before. Thus the ideas like “human centered 
development’, “sustainable development” and “ecologically 
sound development” prevail in much of the contemporary 
literature on the subject. The Declaration on the Right to 
Development is among those documents which point to the 
need that development is oriented towards the full realization of 
human rights and that human rights are respected in the 
development process. 

A quick look into the structure of the Declaration on the 
Right to Development shows that it contains a relatively brie. 
statement of the right of individuals and peoples (Articles | and 
2) and a more detailed description of the corresponding duties 
of states (Articles 3-8). The importance of the latter aspect, i.e. 


174 Human Rights: Perspective & Challenges in 1990 and Beyond 


of the fact that almost all states members of the UN have agreed 
that they have certain duties regarding the individual’s and 
peoples’ right to development, should not be overlooked. 
Therefore, it is appropriate to summarize here the main elements 
of these duties. 

In Article 3 we find reference to the duty of States to create 
conditions favourable to the realization of the right to 
development. What this actually means has to be discussed in 
the context of specific circumstances. In any case, it is important 
that the States have agreed that there is a duty for them to 
create conditions favourable to the realization of the right to 
development. 

In Article 4 we find a further duty of States, the duty to 
formulate international development policies with a view to 
facilitate full realization of the right to development. At present, 
in my opinion, no international action could be described as 
“international development policies”. The General Assembly 
agreed to the need and duty of States to formulate international 
development policies, therefore it would be interesting to see 
how this element of the Declaration could be used as a point of 
departure for further activities. What are the international 
development policies? How do current policies which are 
presented as development policies correspond to the real needs 
of the peoples and to the implementation of human rights? 

The next element is the principle contained in Article 6 
Stating that the human rights of individuals are an essential 
ingredient of development, and must be therefore respected by 
States. It should be emphasized that without specific action for 
human rights, there will be no development. This is of course 
a simplified assertion. Nevertheless, it is important that the 
Declaration on the Right to Development makes the point very 
Clearly, and this again gives a further basis for deepening this 
idea. An additional thought in this connexion is that the 
mentioned Article of the Declaration provides an answer to 
those who fear that the concept and the Declaration on the right 
to development constitute an attempt to water down the 
international efforts for the realization of human rights. 

Finally, the content of Article 8 of the Declaration sets out 
some of the means to be employed at the national level for the 
realization of the right to development. It speaks about the need 
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to guarantee equally of opportunity of all to access to basic 
resources and services, the active position of women in 
development that should be ensured, and the need to encourage 
popular participation. These elements constitute the core of 
national means for the realization of the right to development. 

These basic duties of States which can be derived from the 
Declaration are aspects of the Declaration which I find useful 
for the current discussion on the realization of the right to 
development. 


Potential Relevance of the Human Right to Development 


As mentioned above the debate on the human right to 
development must be seen as a part of a broader context within 
which a variety of ideas emphasize essentially the same. The 
concept of “human-centered development” provides an example 
of the economic thinking which comes close to the concept of 
the right to development. According to a recent UN publication 
“... the term “human-centered development” has gained wider 
currency. It seeks to direct attention both to the final objective 
and to the needs. It recognizes that development projects that 
have ignored broader social and human considerations have 
often failed, and in many cases actually worsened conditions 
for the very people they were intended to benefit. To overcome 
such past failings, the people themselves, both at the grassroots 
and at high levels have to be involved in planning and 
implementation. Local resources and untapped human energies 
and initiatives such as those of women need to be harnessed to 
achieve the greatest possible impact and to ensure genuine social 
progress’’.° 

Acceptance of such interpretations of development gives 
rise to the question whether the concept of the human right to 
development can be helpful and if so in what way. As a concept 
which emerged in the framework of human rights discourse it 
should be helpful in linking development considerations with 
human rights concerns. However, these links are not simple and 
the right to development cannot be used as a justiciable right, 
i.e. a right upon which direct legal claims can be based. On the 
other hand the concept and the Declaration on the right to 
development can be used as a means of interpretation of relevant 
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legal norms. Let us take an example of such application of the 
right to development. 

Many participants of the Congress for which this paper is 
prepared are familiar with the questions of indigenous peoples, 
including those relating to the situation of Maori people in New 
Zealand. They are also aware of the paramount importance, for 
Maoris, of the 1840 Treaty of Waitangi, signed between the 
Maori representatives and the representatives of the British 
Crown, as well as of the recent efforts to render that Treaty an 
appropriate interpretation and application. 

One of the questions arising in this context is how to interpret 
and apply those treaty provisions which depend on the 
development-related phenomena, such as new technology. In 
this connexion the Waitangi Tribunal, while considering the 
Muriwhenua Fishing Claim,°® referred to the right to 
development.’ 

The Tribunal proceeded from the fact that the Treaty of 
Waitangi itself does not prohibit or limit in any specific manner, 
method or purpose of taking fish, or prevent the tribes from 
utilising improvements in techniques, methods or gear. Access 
to new technologies and markets was a part of the quid pro quo 
of the settlement. The Maori fishing technology of 1840 was 
considered to be highly developed for that time “and was viewed 
with some amazement by early explorers’’.* The development 
of fishing technologies from which both Maori and non-Maori 
fishermen benefit today has a direct bearing on the fishing rights. 
“Both had the right to acquire new gear, to adopt technologies 
developed in other countries and to learn from each other’.’ 
The Tribunal maintained that a rule which would limit Maori to 
their old skills would be inconsistent with the Treaty of Waitangi. 
The Tribunal then continued with the following reference to the 
right to development: 


“(e)The right to development is recognised in domestic and 
international law, in domestic law in Simon v. The Queen (1985) 
24 DLR (4th) 390, 402 for example. 

That all peoples have a right to development is an emerging 
concept of international law following the Declaration on the 
Right to Development adopted on 4 December 1986 by 146 
states (including New Zealand) in resolution 41/128 of the United 
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Nations General Assembly. This includes the full development 
of their resources’. . .'° 

The Declaration on the Right to Development was invoked 
by the Tribunal to interpret the contemporary meaning of the 
content of an old treaty. The conclusion reached this way was 
that the “. . . Treaty guaranteed the Maori full protection for 
their fishing activities, including unrestricted rights to developing 
them along either or both customary or modern lines’’.'' (emphasis 
added). Moreover, the Crown was obliged to support their 
economic activities. ““On the evidence, the fishing activities of 
the Muriwhenua people involved the whole of the adjacent 
continental shelf”. 

The technique of interpretation of a treaty used in this case 
by the Tribunal is not new and can be described as an 
evolutionary interpretation which takes into account the changes 
of circumstances which have occurred in an extended period of 
time. In some situations reference to development, now expressed 
also as a human rights term (i.e. as a highly appreciated value) 
accepted by the UN General Assembly may be useful, as 
demonstrated by the quoted example. One might suggest that 
such interpretation be used in all cases when an old treaty (which 
is still in force) relating to the situation of an indigenous people 
(land rights and the use of other natural resources) is being 
applied. Indigenous peoples have, like all other peoples the 
right to develop “along either or both customary or modern 
lines”, Often their development depends on the realization of 
treaties they have concluded in earlier historical periods. The 
Declaration on the Right to Development, which most of the 
governments concerned have supported, could be useful in this 
context. The same applies, mutatis mutandis to other comparable 
treaties. 

Another aspect of possible relevance of the right to 
development relates to treaty making. In one of my earlier articles 
on the subject I advocated the idea of taking the right to 
development as a point of departure in devising new forms of 
international development cooperation and as a basfs for revision 
of certain international treaties relevant to development.'’ Some 
of the examples I mentioned in that context relate to GATT, 
where new international agreements are being negotiated in 
certain new areas (trade in services, trade-related investment 
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measures, etc.) while some existing instruments (most notably 
the Multi-Fibre Arrangement-MFA) are being renegotiated. 
Although the developing countries have referred to their 
development needs in negotiations on trade in services’ and in 
negotiations on trade-related investment measures” no reference 
was made to the right to development. This probably constitutes 
another example of compartmentalization of the developing 
countries’ efforts at the international level as well as an example 
of the limited reach of the right to development in the 
international economic negotiations. 


Future Action on the Right to Development at the International 
Level 


Like any other project in the field of human rights, the right to 
development depends on the support lent by the main 
international factors in the field of human rights. The role of 
non-governmental organizations must be particularly emphasized 
in this connexion. There is one principal and many particular 
reasons for this emphasis. The NGOs are, in fact,t he only real 
constituency for human rights and can (unlike States and Inter- 
Governmental Organizations) concentrate, in their action, on 
the human rights concerns only. Moreover, as the experience 
has shown, strong support of the NGO movement is vital for 
the success of any human rights “project” and for its active 
pursuit by Inter-Governmental Organizations. The role of NGOs 
as an essential source of information is constantly emphasized 
in the UN fora. An additional, and perhaps less frequently 
mentioned (or, perhaps, more controversial and less evident) 
contribution of the NGOs is that of a moral force which has a 
potential of making international action in the field of human 
rights less contigent upon political considerations. The paramount 
importance of the contribution of NGOs was recently 
demonstrated at the Global Consultation on the Realization of 
the Right to Development as a Human Right (Geneva, 8-12 
January 1990). Most of the proposals for the conclusions and 
recommendations, as well as an important part of the analysis 
forming the main body of the report on the consultation'’’ was 
provided by the NGOs. 

The author of the present paper is certainly not competent 
enough in the field to discuss (in this paper or otherwise) the 
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details of the NGOs’ attitude and action regarding the right to 
development. The participants of the Congress will probably 
have their own ideas regarding this question. However, one 
specific suggestion might be appropriate here. The need to 
enhance the co-operation of the NGOs active in the field of 
development and those active in the field of human rights seems 
to be particularly important at this stage. The expertise, 
experience and information from those dealing daily with the 
problems of development must find its way to the human rights 
fora. This could be of some relevance to the action in the field 
of development and would certainly, and perhaps more 
importantly, contribute to a more comprehensive understanding 
and action in the field of human rights. 

A programme of action in the field of improvement of co- 
operation between development NGOs and human rights NGOs 
could contain, inter alia, the following two priorities: 


(1) Action to bring to the attention of the UN bodies in the field 
of human rights those development problems which have an 
evidently harmful effect on human rights or which can be 
otherwise seen as Clear problems of the realization of the right 
to development. 


(2) Action to resolve the question of “translation” of 
development problems into the language understood in the human 
community. It must be recognized that most of the activities in 
the field of human rights have been so far relatively narrow in 
their scope (although not necessarily always focussed enough) 
and that special effort is needed if the participants in the dialogue 
on human rights are to understand the human rights dimension 
of development problems and the exact nature among the links 
between them. 

The question of “translation” of development questions into 
human rights concerns does not only relate to problems of 
violation of the right to development. It represents one of the 
central methodological problems of how to measure progress 
(or regress) in the realization of the right to development. There 
has to be an agreement regarding the standards, comparability 
and, where possible, of quantification of real life phenomena 
which constitute the actual process of the realization of the 
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right to development. At present no such agreement exists and 
the work of the UN bodies in the field of human rights has only 
Started. 

An interesting and relatively comprehensive (yet not fully 
developed) approach in that regard was proposed by the 
participants of the Global Consultation on the Right to 
Development who emphasized that “. . . The formulation of 
criteria for measuring progress in the realization of the right to 
developemnt will be essential for the success of future efforts to 
implement that right. Such criteria must address the process of 
development as well as its results; the quality as well as quantity; 
the individual as well as social dimension of human needs; and 
material as well as intellectual and cultural needs”.'’ (emphasis 
added) 

These criteria for the right to development are then grouped 
under four headings: 


- conditions of life; 

- conditions of work; 

- equality of access to resources; 
- participation.” 


It is understood that conditions of life include basic material 
needs (food, health, shelter, safe and healthy environment, 
education and leisure), as well as personal freedom and safety. 
Care should be taken to account both quality and quantity (of, 
for instance, education which should not be reduced only to the 
question of number of schools but also of their capacity to 
promote knowledge, critical awareness, analytical capacity and 
creativity).’” 

Conditions of work include employment, extent of sharing 
in the benefits of work, income and its equitable distribution, 
and degree of participation in management. These factors relate 
not only to the amount of work and its remuneration, but also 
to the quality of work, worker control, and subjective elements 
of satisfaction and empowerment.” 

The degree of quality of opportunity of access to basic 
resources and the fair distribution of results of development 
imply the use of such indicators as relative prices, accessibility, 
and distribution of land, water, financial capital, training and 
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technology and of other factors of productive resources. Given 
the significant inequalities in the access to basic resources, it is 
necessary to disaggregation of relevant data by relevant 
categories such as sex ethnicity, socio-economic sectors and 
geographic regions.”' 

Finally, participation, which is the instrument through which 
all other aspects of the right to development can be exercised 
and protected, requires particularly close attention, in particular 
as regard its forms, quality, demographic nature and the 
effectiveness of participatory processes. The representativity and 
accountability of the participatory institutions, access to 
information and responsiveness of decision-makers to public 
opinion are among the factors to be considered within this 
framework.” 

The approach outlined above illustrates (once again) the 
inherent complexity of issues relating to the realization of the 
right to development. On the other hand, however, it also 
demonstrates the possibility of taking up these issues in a logical 
and coherent way which might render them more manageable. 
Certainly, future action will necessitate more specificity and the 
ability of the human rights bodies to make use of knowledge 
already existing in social sciences and in variety of UN bodies 
other than those dealing with human rights. Two types of action 
seem therefore to be of immediate relevance. The first of them 
relates to a more detailed elaboration of indicators to be used 
for the assessment of progress in the realization of economic 
and social rights, while the second task will require efforts to 
improve co-ordination of the activities of the UN bodies in the 
field of development and of human rights. In the actual reality 
these two tasks are closely linked since the utilization, by the 
human rights bodies, of the data gathered elsewhere, will 
necessarily require a higher level of co-operation and co- 
ordination of activities of the UN bodies concerned. Therefore, 
the activities relating to indicators may be among the first to 
enhance co-ordination of action of these two groups of UN 
bodies and agencies. 

The question of indicators for the assessment of progress in 
the realization of economic and social rights might be particularly 
important in the forthcoming years. Besides the main purpose 
of the relevant activities in this domain (which relates to the 
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needs of the Committee on Economic, Social and Cultural Rights 
which is monitoring the realization of the pertinent International 
Covenant) this activity may have a number of additional useful 
effects. It may help to raise the level of specificity (and therefore 
the level of relevance) of the international activities relating to 
these human rights, particularly within the framework of the 
UN Commission on Human Rights and its Sub-Commission on 
Prevention of Discrimination and Protection of Minorities. In 
my capacity as the Special Rapporteur for the questions of 
realization of Economic, Social and Cultural Rights, I presented 
earlier this year a progress report largely devoted to the question 
of indicators.” The content of the report and the discussion of 
the Sub-Commission show the problems to be solved in the 
evolution of methodology based on indicators. One example 
which illustrates these problems relates to the need to adjust 
different quantitative indicators (for instance those relating to 
food and housing) to the different realities prevailing in different 
parts of the world.” 

An intensified activity relating to the realization of the right 
to development would probably necessitate creation of a new 
monitoring mechanism. The existing human rights organs of the 
UN will remain an important instrument of monitoring and 
should remain interested in the subject. However, they will 
probably also remain unable to devote appropriate time and 
attention to the complex questions of the realization of the right 
to development. Therefore, a new organ should be created for 
this purpose. The participants of the Global Consultation on the 
Right to Development proposed that the UN Secretary-General 
should appoint a high level committee of independent experts 
from all world regions, with relevant direct experience in human 
rights and development, and serving in their personal capacities, 
to report annually to the General Assembly through the 
Commission on Human Rights and the ECOSOC, on the 
implementation of the Declaration on the Right to Development 
at the national and the international levels. The Committee should 
base its work on information requested from governments, 
intergovrnmental bodies, NGOs and other sources. The 
Committee should ensure the effective participation of a variety 
of NGOs and other groups active in development and human 
rights.” 
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The Commission on Human Rights decided earlier this year 
to request comments from Governments, NGOs and UN bodies 
and agencies on this idea (as well as on all other ideas expressed 
in the Global Consultation) and further decisions will depend 
on the response of those whose opinion is now requested. It 
would seem logical that the developing countries which have 
most strongly supported the initiatives relating to the right to 
development so far would take an active and supportive approach 
regarding the proposal mentioned above. After all, the needs 
which generated the advent of the idea of the right to 
development are as we learn from the most recent report of the 
South Commission”® more pressing than ever. The plight of the 
people in the least developed among developing countries is no 
less severe as it has always been - as the recent analyses show?’ 
- and the relevance of the right to development in this context 
is high. The right to development may not provide the 
framework for the most efficient short-term action. However, it 
would seem natural that action regarding the realization of the 
right to development is pursued by the developing countries as 
one of their permanent priorities in the field of human rights 
and development. 


In Conclusion 


The concept of the right to development is neither simple nor 
easy to handle, particularly for lawyers who prefer clearer and 
less complex notions. As a concept which emerged in the 
framework of international discourse on human rights and which 
is therefore relevant to law it must be approached carefully” 
and without too much ambition as to its immediate effects. On 
the other hand, however, we have seen (Waitangi Tribunal) 
how it can be used in the interpretation of law and possible in 
the formulation of new legal instruments.” 

Lawyers should be repeatedly reminded that they are not 
the only participants in the human rights discourses and that 
law, in general, covers only a part of human reality. 
Notwithstanding the paramount importance of law it must be 
admitted that human rights reach much beyond the law. The 
human right to development is an example. Therefore, it seems 
to be appropriate to conclude this paper by the following 
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quotations of the Address of Federico Mayor, the Director 
General of UNESCO, on the occasion of the celebration of the 
40th anniversary of the Universal Declaration of Human Rights 
(Paris, 10 December 1988): 

“Beyond the cleavage between the individual and collective 
rights, the right to development seems to represent today a 
requirement of universal relevance. In fact, the problems like 
poverty, malnutrition, cultural, scientific and technological 
dependency, extension of the situations of marginalization and 
exclusion, and the irrational management of resources are some 
of the problems which characterize the conditions and the quality 
of life of the large majority of populations. Economic growth is 
certainly one of the factors of development but one should not 
be deluded again: there is only one protagonist and only one 
addressee of the development - the human being”. — “The 
development seems to be a fundamental right since on this basis 
larger horizons of liberty and creativity are open and firmer 
bases of justice are provided. Without development the individual 
is deprived of real freedom and of the possibility to realize his 
aspirations and creative potential. . . Therefore, the right to 
development falls so naturally in synergism within the totality 
of human rights’’.”! 
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HUMAN RIGHTS ACCOUNTABILITY OF 
TRANSNATIONAL CORPORATIONS 


V. Gauri Shankar* 


Economic and Social rights - Core Rights of the congress 
of rights comprising Human Rights, the economic,social and 
cultural rights from the core. The inherent dignity of the members 
of the human family can be maintained in its prestine glory only 
if the economic,social and cultural rights, as enunciated in the 
International Covenant on Economic and Social Rights, 1966, 
and in the declaration on the right to development adopted by 
the General Assembly of the United Nations on 4th December 
1986, are fully implemented. 

Link Between TNCs and Human Rights The Study of the 
activities of the Transnational Corporations(TNCs) over the past 
three decades fairly establishes an inexorable link between their 
operation and the economic, social and cultural development of 
the peoples of the states where they operate.* Further, their 
impact on world development was of a reach and magnitude 
that the United Nations felt compelled to take note of it. The 
Economic and Social Council of the U.N. set up a Group of 
Eminent Persons to study the various aspects of “the role of 
multinational corporations and their impact on the process of 
development, especially that of developing countries and also 
their implications for international relations” headed by Shri 
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L.K.Jha of India. This report 2 of the Group of Eminent Persons 
(1973) was followed by setting up of a centre for transnational 
Corporations for a continuing study of the various problems 
throws up by the operations of these global corporations, 
affecting the social, economic and cultural life of the peoples of 
both the home and the host countries. This Centre, hereinafter 
referred to as the CTC, has brought out four quinquinial Survey 
Reports, the latest being on the role of Transnational 
Corporations in the World Economy during 1980s. 

In this context, it is necessary to refer to Resolution of the 
Sixth and Seventh Special Sessions of the General Assembly, 
heralding the New Economic, Social Order, under which the 
member States of United Nations are enjoined to regulate and 
supervise the activities of TNCs within its national jurisdiction 
and to take measures to ensure that such activities comply with 
its laws, rules and regulations and conform with its economic 
and social policies. 

2. Summary of Economic and social Rights Before analyzing 
the problems created but the activities of the TNCs with reference 
to their impact on human rights, it is desirable to summarise 
briefly the various rights set out in the International Covenant 
of Economic, Social and Cultural Rights, 1966 (5) as well as 
the Declaration of Development of 1986 (6). The rights assured 
in these two documents are: 


i) The right of self-determination by virtue of which right 
they are free to determine their political status and to pursue 
their economic, social and cultural development: 


ii) The right to complete sovereignty over all the wealth and 
natural resources, and in no case the people will be deprived 
of their means of subsistence. 


iii) The right to work, which includes the right of everyone to 
the opportunity to gain his living by work which he freely 
chose and accepts, and to take appropriate steps to safeguard 
that right and for the full realisation of his right. 


iv) The State, party to the Covenant to take allocations necessary 
partly for imparting technical and vocational guidance and 
training programmes, policies and techniques, and achieve 
steady economic, social and cultural development, full 
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production employment under conditions safeguarding 
fundamental political and economic Freedom if the 
individual. 

v) The right to every one to enjoyment of just and favourable 
conditions of work, which would ensure fair wages, equal 
remuneration for work of equal value without any 
discrimination. 


vi) The right to safe and healthy working conditions, rest, leisure 
and reasonable limitation on working hours, with periodical 
holidays. 


vii) The right of everyone to adequate standard of living for 
himself and his family, including adequate food, clothing 
and housing, and to the continous improvement of the living 
conditions. 


vili)The right of everyone to enjoyment of highest attainable 
standard of physical, mental health, which would include 
the improvement of environmental and industrial hygiene, 
prevention, treatment and control of epidemics, occupational 
and other diseases. 


The Preamble to the Declaration on development of 1986 
sums up these rights and declares forcefully the need for 
elimination of massive and flagrant violation of peoples’ human 
rights and of individuals. Since the human person is the central 
subject of development process, the development policy should 
make the human being the main participant and beneficiary 
development, and that as equality of opportunity of developments 
a prerogative of both nations all efforts at international level 
should be to promote and protect human rights accompanied by 
efforts to establish a New International Economic Order . 

3. Conflict in the Arena of Human Rights For the 
purpose of the present discussion, it would be useful to analyse 
the conflict between the role of the transnational corporations 
intent on their own development of and the nation State, who 
are mandated to protect and safeguard the human rights of its 
people. Conflict analysis is explained in the context of 
accountability of the TNCs in the arena of human rights. This 
accountability is just not a negative one, because the corporations 
possessing the advanced and sophisticated form of technology 
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and commanding tremendous resources in providing capital and 
organizational talent, are also under an obligation to promote 
human welfare through effective development programmes. 

4. TNCs Role in Promoting Human Welfare and in 
Destroying. The global operations of the TNCs give rise to 
conflict arising out of divergence between the profit objectives 
of the firms and social and economic goals pursued by the 
national governments. Since these corporations are operating 
like octopus in several jurisdictions,’ the nation states feel 
helpless in taking measures to eliminate the conflicts. It is no 
longer disputed that the multinational corporations can act both 
as engines of development and the destroyers of it. The TNCs 
can, by bringing in foreign direct investment (FDI), proper 
training facilities to the local employees setting up and expansion 
of adequate research and development facilities within the 
country where they operate, developing mark writ strategies, 
particularly with a view to helping expansion of export trade, 
introducing modern management techniques for increasing 
productivity and production, setting up of model system of 
employer-employee relationship, assuring fair wages, health 
working conditions, development of schemes for automatic 
advancement of employees, providing for adequate safeguards 
for the community against hazards arising from the nature of 
the manufacturing operations, preventing ecological imbalance, 
complying with the state regulations, including the taxation laws, 
avoiding devices of outward flow of scarce foreign exchange 
and operating within the framework, of the national policy will 
be promoting human welfare and safeguarding several of the 
rights mentioned in the 1966 Covenant. Unfortunately, in all 
the quinquinial Surveys made by the Centre for Transnational 
Corporations (CTC), none of the positive traits could be 
perceived. On the contrary, whatever gloss the apologists of 
TNCs may give, the glaring fact is that these corporations in 
their operations have been seen to injure the economic and 
social policies of the State by- 


i) increasing the cost of processing of manufactures or semi- 
manufactures, 


ii) withholding needed capital investment or technological 
improvement: 
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iii) defeating the commodity policy of the countries by 
transshipment to prohibited markets: 


iv) depriving the country of its true export earnings by transfer 
pricing and through exports in a condition fetching a lower 
market value: 

v) by doctoring aid policies of the home government, thereby 
crippling the development process of the states in which 
they operate” 


vi) by inducing the home government or other governments 
under which they operate to impose import quotas and 
restrictions: 


vii) exploiting local labour by offering only survival wages and 
not taking steps for elimination of unhealthy working 
conditions: 


viii)exposing the local population to hazards arising from leakage 
of lethal gases in chemical manufacture: 


ix) polluting the environment, and 


x) disturbing the ecological balance (r) 


5. Even in the home countries, the operational efforts 
affecting the basic human rights of employment and livelihood 
are indeed considerable. The commercial objectives of the 
multinational corporations in their global operations divide their 
activities among several jurisdictions by creating subsidiaries 
and curtailing their operations in the home country to a mere 
head office operations. This results in export of jobs, increase 
in unemployment, curtailing the bargaining power of domestic 
labour, creating deficit kin the balance of payment position of 
the home country by capital outflow, and reduction in the rate 
of exports and in the export of technology. 


Violations of Human Rights by T.N.Cs 


‘6. (a) South Africa The Strategy adopted by these corporations 
for optimising their profits, in many cases, involve violation of 
basic human rights and sanctions of the United Nations in this 
regard. The activities of the multinational corporations in 
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relation to South Africa and Namibia is too well-known to bear 
repetition. Ambassador Leslie O Harriman, Chairman of the 
Special committee against Apartheid, stated as follows:'° 


“T have consistently urged concerted international action to 
ensure that the transnational corporations should cease to 
allow themselves to be used as one of the most effective 
tools for bolstering up apartheid, racism and racial 
discrimination in South Africa, Southern Rhodesia 
(Zimbabwe) and Namibia. 


I recognise that transnational corporations, as business 
entities, direct their operations to areas where it would be 
profitable to ensure a maximization of the returns on their 
investments. It is now common knowledge that Southern 
Africa, which is replete with the horrors of repression, 
bigotry and callous indifference to the plight of the majority 
of black African population, has been viewed by the 
transnational corporations a gold mine. xxx. Thus, a cheap 
labour is guaranteed by the complicated web of the apartheid 
machine. Acceptable labour practices have been deliberately 
supplanted ignored, ostensibly under the cover of the 
apartheid laws promulgated by Vorster and his clique. In 
Namibia, the rich uranium mines are exploited with impunity 
by the transnational corporations under the direction of 
Vorster. In Southern Rhodesia, the transnational corporations 
run the gauntlet off breaking economic sanctions which the 
United Nations Security Council has imposed on the British 
colony. 


It is needless to add that the military sanctions imposed on 
South Africa by Security Council cannot have any effect on 
Vorster and his Afrikaner gang because the transnational 
corporations have been stout to provide licenses for the 
manufacture of military hardware required for the systematic 
subjugation of the indigenous black people of South Africa.” 


Apartheid is a crime against humanity and constitutes grave 
violation of human rights. The TNCs effective role in defeating 
all attempts of the comity of nations to put down apartheid has 
been well documented in the statement quoted above. 
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7. (b) Ivory Coast Another example of total unconcern for the 
interests of the people instates where the TN’s conduct their 
operations was that the multinational corporations which has a 
great economic clout in Ivory Coast, forced that country in 
1976 to sell most of its coffee crop at a price substantially 
below the world average. Again, the same corporation, 
purchased all the available coffee and withheld from the market 
so that price went up. Ivory Coast lost $95 million in the 
process. 

8.(c) Marketing Banned Drugs in Third World Countries 
The worst aspect of the activities of the multinational 
corporations in seen in the chemicals And drug industry. Most 
of the important life-saving drugs are manufactured in India 
and other Third World countries either by multinational 
corporations themselves operating as subsidiaries or by 
multinational corporations joint collaborations with local 
companies. On drugs and pharmaceuticals, the Hathi Committee 
established in April 1976, (11) elaborated on the harmful effects 
resulting from the supply and sale of drugs of sub-standard 
quality of exorbitant prices. More recently, there have been 
large scale sale of banned drugs declared by WHO as harmful. 

The matter went up to the Supreme Court on a petition filed 
by a public-spirited citizen and the Hon’ble Supreme Court of 
India made the following telling observations: (12) 


“A healthy body is the very foundation for all human 
activities. That is why the adage ‘SARIRAMADYAM 
KHALUDHARMA SADHANAM’. In a welfare state, 
therefore, it is the obligation of the state to ensure the creation 
and the sustaining of conditions congenial to good health.” 


The court further pointed out, by referring to Bandhua Mukti 
Morcha Vs. U.O.I. case (1984) 3 SCC 161 at 183: 


“Tt is the fundamental right of everyone in this country , 
assured under the interpretation given to article 21 by this 
Court in Francis Mullin case (1981) 1 SCC 608, to live with 
human dignity, free from exploitation”. 


9. The right to live with human dignity includes protection of 
the health and strength of workers, men and women and of 
children against abuse, providing opportunities and facilities for 
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children to develop in a healthy manner and in conditions of 
freedom and dignity, educational facilities, just and humane 
conditions of work, and maternity relief. 


10. (d) Exploitation of Labour - ILO Report Another aspect 
requiring consideration from the human rights angle is the 
exploitation of labour by the multinationals corporations by 
lowering the wages increasing the working hours, not giving 
equal pay for equal work and allowing labour to live in unhealthy 
and filthy conditions, taking advantage for their total 
helplessness, particularly when they are unorganized. Even while 
labour is organised through trade unions, the multinational 
corporations have, by their integrated worldwide economic 
system possessing gigantic bargaining power to which trade 
unions are no match, exploied the local labour. Even local 
government becomes helpless because if it seeks to interfere the 
multinational will show their displeasure by moving the industry 
to some other country. The I.L.O., can convened two special 
tripartite meetings in 1975 and 1976 in which it was pointed 
out- 


a) that the beneficial effect of any expansion cf employment 
are only marginal and far out- weighted by the negative 
effect resulting from the refusal of the corporations any 
guarantee of employment and the possibility and threat of 
temporary or permanent transfer of Operations by them in 
general or as a pressure tactics. 


b) the whole method of working of transnational corporations 
through employment and wages policy their tailing 
programmes etc. were not integrated with the development 
of the host country: and 


c) in spite of claim of decentralization of controls in regard to 
labour relation matters, in man cases headquarters of the 
multinational corporations are closely involved in the 
activities of these corporations or the subsidiaries. There 
is total lax of any parity between the wages paid to one 
sector of the industrial corporation with those paid in other 
areas run by the same company. 


In a paper submitted by the I.L.O. it was found that the majority 
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of the millions of workers who produce the most vitally used 
products e.g. rubber, tea, cotton, coffee, earn less that US$ 1 a 
day in the developing countries, which supply these products to 
the indusrtrialised countries. Besides payment of low wages, 
overcharging for products supplied by the company to the labour 
between 25% to 50% above the purchase price has also been 
reported and their children have remained undernourished, 
uneducated and potential victims of all kinds of diseases.(14) 

11. (d) Manufacture of Hazardous Substances The most 
harmful of the activities of the transnational relate to manufacture 
of hazardous products. Environmental pollution in general has 
been discussed in several conferences, right from the 
International Conference held in Stockholm in June 1972, but 
the danger to the community causing loss of life and limb was 
never better illustrated than in the infamous Bhopal Gas Tragedy 
case. The facts of the case are so well-known all over the 
world that it is unnecessary to set tremor again. In a chemical 
factory established for providing pesticides by then Union 
Carbide India, a subsidiary of UCC of the USA, there was a 
massive leak of methylisocyanate gas, killing at least 3600 and 
injuring tens of thousands more. The parent company in the 
USA was more interested in fighting “a legal battle to the bitter 
end” than making adequate amends to the victims. The battle 
still going on in the Supreme Court, which first made an order 
on the basis of the terms of the setthement agreed to by the 
parties, but re-opened the case on a Petition for Review filed 
on behalf of the victims. In the course of the arguments before 
the settlement was arrived at, it was admitted by the Company 
that the Plant had some defects which were not noticed in time 
and which were responsible for the leakage. The defence set 
out was that it was the failure of the local officials of the 
Company in India in their auditors and no responsibility of the 
loss though life or injury caused to not be laid at The door of 
the multinationals. The point raised on behalf of the U.O.I. was 
that ,on the basis is of the judgement in M.C.Mehta Vs.U.O.I 
(15) no fault liability attaches whenever a Plant is setup for the 
purpose of producing hazardous substances and, therefore,the 
question of examining the extenuating factors or degree of 
responsibility of the flowing therefrom. Justice K.N.Singh made 
the following observations,which bring the responsibility of the 
multinational corporations: 
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“The Bhopal Gas tragedy has raised several important 
questions regarding the functioning of multinationals in third 
world countries. After the Second World War, colonial 
rule came to end in several parts of the globe as a number 
of nations secured independence from foreign rule. The 
political combination was over but the newly born nations 
were beset with various troubles on account of lack of 
finances and development. A number of multinationationals 
and transnational corporations offered their services to the 
underdeveloped and developing countries to provide finances 
and technical know-how by setting up their own industries 
in those countries on their own terms that brought problems 
with regard to control over ;the functioning of the 
trasnational corporations. Multinational companies in many 
cases exploited the under-developed nations and in some 
cases, they influenced political and economic policies of 
the host countries which subverted the sovereignty of these 
countries.”(16) 


12. The U.N. document of TNCs and world Developments 
affirms full responsibility of the transnational corporations in 
regard to prevention of disasters likely to occui as a result of 
their operations in chemicals industries: 


“The 1984 accident at a Union Carbide owned pesticide 
plant in Bhopal, India, was one of the more dramatic events 
of the 1980s involving TNCs. Since then worldwide concern 
has intensified regarding the impact of TNCs on the 
environment in both developed and developing economies. 
While the events at Bhopal focused attention on industrial 
accidents involving TNCs, the problems of environmental 
damage encompassed a broad range of events and institutions. 
Transnational corporations operate in a wide spectrum of 
pollution, and hazard-intensive industries whose processes 
or products have the potential for causing adverse effects to 
human health and /or the environment. “ (17). 


13. Accountability Implies Duty-Issues The question now 
arises as to how the TNCs are to be made accountable for 
violataion of human rights. Accountability implies a duty . The 
first question : Do the TNCs owe a duty for the observance of 
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human rights? If so, how is this to be enforced? The duties and 
responsibilities of protecting human rights is cast on the nation 
States. If so, how does the TNC, which is not subject of 
international laws, be made accountable, and in what manner? 
If it is made accountable, that is the mechanism to monitor its 
activities and enforce compliance? How far such a mechanism 
is compatible with the duties cast on the State agencies by the 
Declaration on Human Rights and the various Covenants 
following it. These questions are examined in the following 
paragraphs. 

14. International Law-TNCs Traditional international law 
confines itself to nation states, the problem of war and peace, 
aggression and collective defence. The challenge to national 
sovereignty,comes from a totally different direction, as pointed 
our by Worfgang Friedmann, in his book The Changing 
Structure of International Law, through destablising the 
economics of the nation state. TNCs are not subject to 
international law, even though, as pointed out by many 
international jurists, the time has come for the international 
community to restate the scope and reach of international law 
by bringing directly these TNCs within its regime. 

15. Appropriate Nodal Agency for Code of Conduct for 
UNCs There is a further problem that these corporations are 
subjects of nation States which are themselves the subjects of 
international law. Hence, direct international control and 
supervision of these corporations, ignoring sovereign jurisdiction 
of the Home countries or Home courts, is not feasible as such 
an action would equate the States and the corporation as 
independent entities in international law, and this may give rise 
to conflicts. Because of this and because of the realisation that 
the multinational corporations today operate in a field free from 
international regulations, in what maybe called ‘a now law land’. 
the Group of Eminent Persons, made several recemdations to 
the U.N. for national and international action for controlling 
the activities of these corporations. One of the basic 
recommendations in this regard is the setting up of a Commission 
to function under the Economic and Social Council of the UN 
for the purpose of assisting the Council to evolve a code of 
conduct for the Governments and multinational corporations 
and explore the possibility of concluding a general agreement 
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on multinational corporations enforceable by an appropriate 
machinery to be set up under an international treaty. The 
second recommendation relates to setting up of Information 
and Research Centre to collect, analyze and disseminate 
information regarding these Corporations activities and to help 
development of model investment code and model tax agreement. 
That there should be a code of conduct for multinational 
corporations has been endorsed by many other agencies, viz. 
Group of non-aligned Nations, the international Chambers of 
Commerce and the OECD. In this context, reference should be 
made to the draft Code on transnational Corporations drawn up 
by the U.N. (18), which is fairly comprehensive as to the duties 
and responsibilities of the multinational corporations. This draft 
Code is open to adoption by all States where the Multinational 
corporations conduct their operations. This Code is divided 
into two parts, the first part dealing with the activities of the 
transnational corporations and the second part relates to 
obligations, which the TNCs have to observe, the more important 
ones are set out below: 


-- to adhere to economic growth, development policies, 
objectives and priorities: 


— to adhere to social, cultural, values and to respect human 
rights and fundamental freedoms; 


—  non-collaboration by transnational corporations with racist 
minority regimes in Southern Africa; 


— non-interference with the internal(political) affairs of the 
countries in which they operate; 


— non-interference in inter-governmental relations; 
— not to adopt corrupt practices; 


— to cooperate with the governments and nationals of the 
countries where they operate in promoting investment and 
in giving priority to employment and promotion of nationals 
at all levels of management and direction ; 


— to contribute to managerial and technical training of the 
nationals of the countries where they operate , 
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to refrain from activities which would work to the 
disadvantage of the States where they operate in regard to 
the balance of payment; 


to refrain from pricing policies which have the effect of 
modifying the rates laws or defeating the exchange control 
measures; 


to refrain from restrictive business practices; 


to promote transfer of technology and strengthen the scientific 
and the technological capacities of the countries where they 
operate; 


to carry on their activities with due regard to relevant 
international standards relating to consumers protection so 
that they do not cause injury to the health or endanger the 
safety of the consumers or would have detrimental effect on 
them ; 


to give full information relevant to the State authorities 
regarding characteristics of these products or services which 
maybe injurious to the health and safety of consumers and 
also on possible hazardous effects of the products they 
produce or market in the countries concerned; 


to take measures for environmental protection and to take 
steps, where damage has been caused to the environment,. 
for restoring to the extent possible and appropriate and 
rehabilitation; and 


finally to disclose all information to the public in the 
countries where they operate regarding structure,. policies, 
activities and operations of the multinational corporations 
as a whole. 


16. The other provisions of the Code are not relevant from 


the point of view of human rights, but the most important clause 
in that Code which merits attention, is that the U.N. Commission 
on Transnational Corporations shall assume the functions of 
the international institutional machinery of the implementation 
of the Code. Its duties would include to periodically assess the 
implementation of the Code, such assessment being made on 


the 


reports submitted by governments and on documentation 
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from the U.N. organisations and specialised agencies. Thereafter, 
after discussing the matter with the gov ernemts concerned the 
Commission shall report annually to the General Assembly 
through the Economic and Social Council regarding the state of 
compliance with the terms of Code. 

17. Thus, there is an embryonic attempt towards 
international regulation. I am using the word Attempt 
deliberately because at yet the Code of Conduct has not been 
finalized and approved by all the State parties and adopted by 
the General Assembly. The draft Code has been the subject 
matter of controversy right from the day it was formulated by 
the working Group and even today there is no agreement on 
such basic manner as the definition of what a transnational 
corporation should be. It sill be for the good of mankind and 
human welfare if the Code is finalised and ratified by all the 
States so that it becomes a prime agency for making transnational 
corporations accountable. While finalising the Code 
implementing agency. Secondaly, no sanctions are provided for 
violations. 


18. Accountability to Nation State Next to the International 
Agency the acountability of the corporations operating within 
national jurisdictions should be to the state government for any 
violation of human rights resulting their activities. In this 
connection attention is invited to the judgment of the Hon’ble 
Supreme Court in Charan Lal Sahu Vs. U.O.I.(19) case delivered 
on the 22nd December 1989 already reffered to earlier. The 
Ld. Judges have emphasised the need for laying down certain 
norms and standards that the government should follow before 
granting permission or licenses for ruining industries dealing 
with materials which are of dangerous potentialities. Hon’ble 
Mr Justice Ranganathan, in his separate concurring judgement 
has made the following suggestions; 


a) The Government should insist , when granting license to a 
transnational company to establish its industry in India on 
a right to be informed of the nature of the processes involved 
so as to be able to take prompt action in the event on an 
accident. 


(This suggestion was made in the context that the processes 
in the Bhopal Gas Plant were so much shrouded in secrecy 
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that neither the composition of the deadly gas that escaped 
nor the proper antidote therefor were known to anyone in 
the country). 


b) To evolve, either by international consensus or by unilateral 
legislation, steps to ensure that foreign corporations seeking 
to establish industry agree to submit to the jurisdiction of 
the local courts in respect of actions for tortuous acts in the 
country; that the liabilityof such a Corporation is not limited 
to such of its assets, or its the assets of its affiliates, as may 
be found in the country; but that the,victims are able to 
reach out to the assets of such concerns anywhere in the 
world; and 


c) that any decree obtained in Indian courts in compliance 
with the due process of law is capable of being executed 
against the foreign corporation, its affiliates and their assets 
without further procedural hurdles in the other countries. 


19. Regional Agreements on Control Apart from the 
accountability to the international organization and the nation 
States, countries within a region may agree on a regional Code 
providing for sufficient mechanism and accountability measures 
tobe observed by the transnational corp. . Andean Code is 
one such example. Similar regional covenants which are more 
practicable can be evolved by the other agencies such as SAARC. 

20. Human Rights Covenants and Code of Conduct for 
TNCs Under the Human Rights Covenants on human rights, 
certain implementation mechanisms have been set out, which 
briefly deal with reporting system in regard to violation of human 
rights. Under this, the State parties are free to submit their 
reports pointing our failure to fulfill the obligations under the 
Covenants by other parties. There is a further procedure as to 
how these reports are to be dealt with, including appointment of 
ad hoc Conciliation Commission and so on. what would happen 
if a State party invokes the provisions of Human Right 
Convention in regard to violation of human rights by TNCs 
operating in another State and refuses to avail itself of the 
machinery provided in the Code for TNCs. The Human Rights 
Covenant specifically states that it does not prejudice any 
action which the state is entitled to under other Covenants, to 
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which it is a party. Therefore, both the courses are open 
though it is desirable to have a proper coordination. 

As has been repeatedly emphasised human rights and 
fundamental freedom are indivisible, and full realiszation of 
civil and political rights without enjoyment of social, political 
and cultural rights is impossible. Whenever there is a threat in 
the economic. social and cultural spheres there is a threat to the 
enjoyment of human rights and the world community should 
move fast in the dierction of making the violators acccountable. 
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NATURAL RESOURCE CONFLICTS AND 
THE RIGHT TO SAFE ENVIRONMENTS: 
PROTECTION AND PRESERVATION OF 
THE ENVIRONMENT: HAZARDOUS 
PRODUCTS, PROCESES AND WASTES 


Mohan A Prabhu, QC* 


1. In his recent book, New Agenda for Weary Empire (1989), 
scholar George F. Kennan observed that there are two great 
dangers of this age; one that humanity will wreak mass 
destruction with weapons and, two that we destroy our 
civilization nonviolently-but nonetheless relentlessly - through 
our indifference and our lack of adequate response to the global 
environmental crisis that is so clearly advancing upon us. 

2. While the threat of an all-out nuclear war has subsised 
in the last twelve months, George Kennan’s observation that we 
are destroying our planet Earth non violently and inexorably 
appears to be true indeed. For the first time in human histroy 
we have the power to alter our planet irreversibly on a global 
scale. Depletion of the ozone layer, increasing rate of species 
extinction, disposal of toxic and nuclear wastes in vulnerable 
areas Of the planet, loss of forests and of arable soil at alarming 
rates, are just a few of the many global environmental changes 
that will affect the survival of the present and future generations. 

3. In the recent past, technology in chemical and nuclear 
power plants, land storage and transportation of toxic and 


* Dr. Prabhu is Senior Counsel, Regulatory Compliance Project, Department of 
Justice, Canada 


Hazardous Products, Process and Wastes 203 


radioactive nuclear materials and wastes to and from those plants, 
have wrought havoc and mass casualties in several parts of the 
world. Each person's life today depends on the fallible 
performance of many more individuals. Carelessness by welders 
and maintenance workers in a reactor or chemical plant could 
kill thousands and hundreds of thousands not only in the plant 
and its vicinity but within a considerable distance away from it. 
Similarly,. a truck driver or railroad engineer could cause mass 
deaths and environmental destruction through carelessness while 
transporting dangerous wastes from a chemical plant or a nuclear 
reactor. Thus the chances of serious accidents that could wipe 
out human, animal and plant life and destroy the environment 
will steadily increase unless urgent collaborative action is taken 
on a global level. 

4. Storage and disposal of toxic wastes and radioiactive 
materials can also present serious problems. Toxic wastes are 
indiscriminately stored or disposed of, or clandestinely dumped 
in nations waterways or in oceans, or exported to countries in 
the process of development. Nuclear wastes are improperly stored 
and escape from tanks from time to time, and thus far no 
satisfactory solution has been found for permanently storing the 
hundreds of thousands of tons of spent fuel stored on reactor 
Sites. 

5. What can we, as people, as communities, as nations, do 
to protect ourselves and our environment, our generation and 
future generations, against what appears to be an inexorable 
move toward self-destruction? In this paper I will first discuss 
the role of national and international law, especially human 
rights law, in the control and prevention of technological disasters 
and the protection and preservation of the global environment. 
I will return to the question that I have posed in the concluding 
part of the paper in which I will propose agenda for action at 
the national and international level. 


I]. From Regulation to Criminalization of Harmful 
Conduct to Charter of Human Rights 
A. Natioanl Laws 


(a) Regualtion at the National Level: 


6. Global environmental consciousness has had a short 
history. The first casualties and human sufferings as a direct 
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result of environmental pollution were reported from the 
industrial areas of Japan in the late 1950’s when scores of 
people died of mercury and cadmium poisoning and hundreds 
contracted the painful mina mata and itai diseases. Until then 
there was no real concern for water and air pollution. Mina 
mata and itai diseases galvanized Japan.and the western world 
_ to immediate legislative action resulting the “first generation” 
environmental protection laws of the late 1960’s and ealry 1970's 
and the establishment of environment ministries in government 
administration. These laws and government mininstries 
attempted to control “persistent pollution problems” through 
regulation of industrial discharges, requiring treatment of 
effluents at source, filtration and chlorination of drinking water 
supplies, improvement of technlogy and other means. 

7. The discovery that some industrial chemicals and wastes 
were highly toxic and resulted in cancer and other malingnant 
diseases in laboratory animals tested in large scale experiments. 
as well as in human _ beings exposed to them, especially in 
workers and in people living near industrial sites, and in 
miscarriages and birth defects, and in laboratory animals tested 
in large scale expriments, led to the “second generation” 
environmental laws of the mid-1970’s and early 1980’s. These 
laws sought to impose contols on the production of certain 
chemicals and pesticides known to be highly toxic in laboratory 
animal tests, banned a smalll number that epidemiological tests 
proved to be cancerous to human beings and required testing of 
new chemicals prior to their production, importation, use or 
marketing. They established stringent standards and controls on 
the.storage, transportation and disposal of hazardous materials 
and substances. 

8. The last decade also witnessed the “third generation’ laws, 
Protection of the environment and humankind has prceeded from, 
two directions. The first was a response to human tradegies 
following several industrial disasters in the 1970’s and 1980's, 
from Flixborough and Seveso in Europe to Bhopal(India) and 
Mexico. Examples of these laws are the European Community’ s 
Seveso Directive issued to member states in 1982. India’s 
Envimronment(Amendment)Act of 1985 (better known as the 
(Bhopal Act) and the emergency preparedness laws of the United 
States (Superfund Amendment and Reauthorization Act of 1986), 
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of France (1987) and Canada (1988). Environmental disasters 
themselves,where no human life has been lost or endangered 
are addressed by other laws such as the Canadian Environmental 
Protection Act of 1988. 

9. Industrialized countries are however experiencing a 
great deal of problems in instituting measures to protect the 
environment itself against cataclysmic disasters posed by the 
depletion of the ozone layer, global warming, deforestation and 
desesrtification, the poisoning of the air, water and soil, and the 
perturbation of the ecosystem by large-scale hydro- electric, 
irrigation lands water diversion projects. Many of these problems 
are global in scope and can only be tackled at the global level. 
Progress in legal development has been extremely slow but 
recent international consensus which has produced the Ozone 
Convention and Protocols on the limitation of CFE production, 
the Basel convention and on the control of transboundary 
movements of hazaradous wastes and their disposal, and the 
amendment of the London Dumping Convention which will ban 
dumping of industrial waste at sea by 1995, bodes well for the 
future cooperation. Nationally, some countries and the European 
Community have enacted laws, land others such as Canada 
have tabled draft laws before Parliament, requiring environmental 
impact assessment of major projects, but a global environmental 
impact assessment convention is a distant possibility. . 

10. Worker protection laws have not had the same success 
as environmental protection laws. Amendments to labour Codes 
have met stiff oposition in industrialized countries and 
regualatory agencies have been unable to establish exposure 
levels and standards for more than a handful of the most toxic 
substances found in the workplace. There is a greater tendency 
to insist on cost-benefit analysis before exposure levels are 
reduced than is the case for accident reduction. A modest 
“cancer policy” proposed by the Occupational Safety and Health 
Organisation of the United States in the early 1980's failed to 
overcome legal challenge in the U.S.Supreme Court. On the 
other hand, despite regulatory failures, workers in industries 


with strong unions fared better in achieving protection through 
the bargaining process. Several indusrial countries have enacted 
laws requiring worker representation on working conditions 


committees, protecting “whistle blowers” to alert regulatory 
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agencies to dangerous conditions in the workplace, giving 
workers the right to refuse unsafe work, and in some cases even 
giving them wage protection when a plant is ordered closed for 
noncompliance with enviomental or labour laws. In non- 
unionized sectors where unions are not strong, workers, have 
not fared as well. Further more, a very few countries have 
ratified, or even signed, some of important I.L.O. conventions 
on worker health and safety, such as the Occupational Cancer 
Convention, the Occoupatonal Health and Safety Convention 
and the Asbestos Convention that were concluded in the last 
fifteen years. 


(b) Criminalization of Environmentally Dangerous Conduct: 


11. While regulation has been the principal mechanism 
adopted by states to control, reduce, prevent or deter 
environmentally dangerous conduct, it suffers from several 
limitations. Regulation requires constant vigilance and action 
by government agencies. It depends on the establishment of 
Standards, prescriptions, use of specific processes and equipment, 
and the moitoring to compliance. Regulatory agencies have to 
depend on data concerning the safey of chemicals, processes 
and technology, as well as on economic and technical feasibility. 
Finally, regulatory agencies have to deploy inspectors and 
enforcement officers to ensure that the regulations are complied 
with. It is clear from the “State of the Environment” reports 
published by the United Nations Environment Programme in 
the past few years, that regulation has failed to improve 
environmental conditions in industrialized countries; at best it 
has only arressted rapid deterioration of the quality of the 
environment and the state of human health. 

12. Many countries have therefore introduced a second 
control mechanism to deter and punish the most serious 
misconduct of regulated enterprises. They have enacted special 
criminal laws or amended their penal codes by creating new 
crimes in order to prosecute the most flagrantoffenders through 
the criminal justice system. Japanese law for the punishment of 
crimes relating to environmental pollution illustrates the first 
approach. Penal codes of the Federal Republic of Germany, 
German Democratic Repblic (as it then was), Hungary, Portugal, 
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Spain, Austria, and Brazil, illistrate the second approach. Some 
of these penal codes do not create what are called “generic” 
crimes but are, to use the Germany expression, “‘akzessorisch”’ 
to regulatary laws since the commission of the code crimes is 
dependent on the violation of specific requirements or 
prohibitions established by regulatory laws. Countries that do 
not legally distinguish between regulatory offences and crimes, 
such as Canada and the United States, have created new 
regularory crimes dealing with flagrant violations and provided 
stiff punishment of fines and prison sentences to violators. 

13. Because criminal offences, whether incorporated in the 
penal codes, in special laws, or in the regulatory laws themselves, 
depend on standards and presriptions, the utility of the criminal 
sanction has been only to stigmatize flagrant misconduct and to 
punish offenders with heavier penalties. Criminal sanctions 
however lose their effectiveness when dealing with 
organizational offenders “which have no soul to be damned or 
body to be kicked” (to use the expression of Professor Coffee 
of Columbia University), unless a culpable human agent can be 
identified for the misdeeds of the organization. In civil law 
countries corporations can be identified for the misdeed of the 
organization. In civil law countries corporations cannot commit 
crimes and hence it is necessary to identify the human agent 
that is responsible for the crime. Corporations under common 
law are prosecutable under criminal law but the extreme penalty 
of incarceration can only be imposed on culpable human agents. 
Identification of human agents under both legal systems is 
problematic specially in large, diffused corporations and hence 
corporations often get away with monetary penalties however 
heavy they might be. Some courts, especially in the United 
States, have resorted to the theory of vicarious liability for 
breach of supervisory responsibility and have held high ranking 
coprorate officials guilty of offences committed by those under 
their control, sending them to prisom. See for example, U.S. v 
Dotterweich (1943 and U.S. v Park (1975)decided by the U.S. 
Supreme Court. The human agents in small, closely held 
corporations, cannot escape criminal liability as easily as those 
in large corporations. 

14. Proposals for generic crimes of endangerment and 
crimes against the environment have been made in some countries 
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by law reform bodies, for example in Canada.and by inter- 
governmental organizations such as the Council of Europe. 
Criminalisation of serious environmental misconduct has also 
been burged by the Eight United Nations Congress on the 
Prevention of Crime and the Treatment of Offenders in a 
resolution adopted at the Assembly in Havana,Cuba, in 
September 1990. 


(c) Protection of the Environment through the Constitution: 


15. Over the last two decades the concept of a right to a 
safe and clean environment has emerged as one on the basic 
rights in a number of States. Some States consider that the 
traditional fundamental rights to life, corporeal integrity and 
health which they recognize in their constitutions, include the 
Federal Republic of Germany, Italy, the Netherlands, Hungary 
and Belgium, France, Austria and Japan. Some countries have 
introduced environmental protection in the constitution by 
restricting some other human right, e.g. the right of onwnership 
or right of free enterprise. Examples are Malta, Scychelles, 
Bahamas, and the constitutions of several former British colonies. 
On the other hand, the duty imposed on the State by the Turkish 
Constitution (Article 10) to ensure that every citizen leads a 
healthy life, both physically and mentally, is qualified by the 
words “to the extent that economic development and financial 
resources permit”. 

16. When specific environmental rights have been 
incorporated in national constitutions they are commonly framed 
aS guidelines, putting the State under an obligation to provide 
general protection of the environment. An example of this is 
article 24 of the Greek Constitution which says: 


“Protection of the natural and cultural environment is a 
duty of the State. The State is bound to adopt special 
protection or prohibitive measures for the preservation of 
the environment’. 


Article 24.7 of the Swiss Constitution contains a similar 
guideline. A number of other countries, e.g. India, Sri Lanka, 
China and some Eastern European countries have similar 
guidlenes in their Constitutions. 
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17. Very few countries however recognise. environmental 
protection as a fundamental right. Where it is so recongised the 
duty to protect the environment is cast both on the State and its 
citizens. For example, article 45 of the Spanish Constitution 
States: 


“Everyone has the right to enjoy an environment suitable 
for the development of the person as the duty to preserve 
| 


Article 66(Portugal),article 39 (Cuba), artical 262(Brazil) and 
article 15 (the Philippines) are other examples of constitutions 
which contain a fundamental right to a safe, clean, ecologically 
balanced (or some other quality of) environment. 

18. Spain and Portugal complete the declaration of a human 
right with appropriate oligations on the State to undertake 
measures to implement that right. Article 45 of the Spanish 
Constitution, for instance says : 


For those who violate (the right) penal administrative 
sanctions....shal be established and they (the voilators) shall 
be abliged to repair the damege caused”. 


19. The constitutions of a few U.S. states also contain a 
right to clean and safe environment: e.g. Msassachusestts (art. 
XLIX), North Carolina(sec. 5) Pennsylvania (art.I,sec. 27), 
South Carolina (art. XI, sec.1)and Virginia (art. s1). 

20. The elevation of the right to a safe and clean environment 
the status of a human right advances the rights of citizens to the 
highest possible level of protection that can be secured through 
law. With such constitutional gurantees, citizens can call the 
State and its organs to account for their acts and Ommissions, 
before the judicial system. All national laws will be measured 
from the constitutional yard stick making it possible for citizens 
to obtain remedies against the State. Similarly, other “debtors” 
of the right namely individuals and organizations,and even 
citizens, on whom duties are imposesd by the Constitution to 
protect and preserve the environment, can also tobe called to 
account by the beneficiaries of the right before their judicial 
system, independently of sectoral laws tgat may permit their 
activities. This feature distinguishes the right to environment 
from the traditional rights which are framed as restraints on the 
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State and State Organs and not as rights of a citizen or 
community against other citizens or communities. 

21. The constitution thus be a very effective machanism to 
obtain redress in the form of injunctive relief, compensation 
and restoration of the environment, and other remedies against 
the State and the other “debtors” of the right. The legal right 
appears to be complete when, as in the Spanish and Portuguese 
constitutions, positive duties are imposed on the State to 
undertake measures to implement the right. 

22. Because of the far reaching remifications of the human 
right to a safe and healthy environment, there is understandable 
resistance to entrenching such a right in the Constitution. It 
would place a powerful weapon in the hands of defenders of the 
environment in their battle against proponents of natural resource 
development. It could override other individual rights in the 
Constitution unless there is a provision for its limitation. It 
would force govermments to listen attentively to the demands 
of citizens and take important resource decisions*only after 
meaningful public partricipation and in accordance with the 
majority wishes if not consensus. 

23. An important limitation of the extent of constitutional 
right to a healthy landsafe environment is the precision of the 
dieinition of that right. What is the environment? Does it 
comprises only the constitutive elements of air, water, soil, 
Space, etc., or it the ecosystem in its entirety including the 
interrelationships of these constitutive elements? How healthy 
is “healthy “, “clean”, “sound”, etc, the terms that are often 
used to describe the right? Consensus is very difficult on these 
questions. A second, and perhaps more serious limitation is the 
failure of the lawmakers to consider the claims of future 
generations to an environment which is at least as healthy and 
safe as that enjoyed by the current generation, and which will 
provide them with adequate and undepleted natural resources to 
survive. Most of the constitutions referred to above almost 
entirely ignore inter-generational equity between present and 
future generations. 
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B. Supra-National Laws 
(a) Regulation by virtue of Conventions and Treaties: 


24. International law has made most astonishing progress in 
the last few decades in the realm of environmental protection. 
Bilateral, treaties between countries sharing one or more natural. 
resources,. regional agreements among several countries which 
are part of the same ecosystem, and multilateral conventions 
bind in countries sharing the global commons, have significantly 
impingned uplon the principle of state sovereignty that has been 
the hallmark of international relations in the past. Regional, 
Supra-national, inter- governmental and international 
organizations are now playing a far greater role than in the past 
in the developlment of policies, guidelines, recommendations, 
regulations and coinbventiosn,and in the administration of these 
instruments. ) 


(b) International Arrangements: 


25. There are a large number of internationa] arragements 
addressing environmental relations beteween and among States, 
far too many for a paper of this kind to have even a passing 
reference. In the field of resource conservation we find several 
fisheries conservation conventions,. migratory species convanent 
and endangered species conventions. In the field of ocean 
protection, the most significant convention that currently binds 
64 countries is the nearly twelty-year old London Dumping 
Convention which controls or prohibits the dumping by ships of 
certain hazardous industrial wastes into the sea. This convention 
is administered by the International Maritime Organization which 
also administers a few other pollution of the sea and liability 
conventions. Another important multilateral convention which 
contains a specific Part on the protection of the marine 
environment is the United Nations Convention on the Law of 
the Seas of 1982. Several regional seas protection convention 
have also been concluded in various regional areas under the 
auspices of the United Nations Environmental Programme. 

20. In the field of atmospheric protection, the two 
important multilateral intruments concluded in the last dozen 
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years and the ECE Convention on the Long Range Transport of 
Air Pollutants(1979) and the Convention on the Protection of 
the Ozone layer(1985). Both are framework conventions 
requiring specific protocols to reduce the emissions of pollutants 
covered in them, e.g. sulphur dioxide, nitrogen oxide, 
cholorofluorocarbons, etc. 

27. The control of transboundary movement and displosal 
of hazardous wastes not covered by the London Dumping 
Convention is now the subject of the Basel Convention concluded 
in Marach 1989. The United Nations Environment Programme 
has provided the interim secretariat for this convention under 
the International Register of Potentially Toxic 
Chemicals(IRPTC). 

28. In the field of toxic chemical and pesticides, four 
important organizations are playing crucial role in development 
of national and international law: the Organisation for Economic 
Cooperation and Development (OECD),the IRPTC, the 
International Programme on Chemical Safety(IPCS), and the 
Food and Agriculture Organization(FAQ). 

29. Under the asupices of the OECD the 24 member countries 
have taken several recommendations, guidelines,etc. in the area 
of testing, good laboratory practices, information exchange, pre- 
market notification, manfacture, export of toxic chemicals, etc. 
These instruments have various legal implications to member 
State obligations: decisions are generally binding on them, 
recommendations are not legally binding but are generally 
adopted, and guidelines and recommended practices are generally 
adhered to because of the commonality of interest of the 
members who represent most of the producing and user states. 

30. The IRPTC is an international clearing house established 
by the United Nations Environmetal Programme(UNEP) for 
scientific, technical, legal and regulatory information for 
assesment and conrol of chemical hazards, It administes the 
Provisional Notification Scheme on banned or severely restricted 
chemicals, which was adopted by UNEP in 1984 and 
disseminates the information provided to by UNEP member 
under the Scheme to other members. 

31. The IPCS is a cooperative venture of the WHO, ILO 
and UNEP to evaluate the effects of chemicals on health and 
the environment. It carries our risk assessments on dozens of 
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chemicals and pesticides and publishes environmetal health 
criteria documents on them. 

32. The FAO has been very active in the area of food safety 
and pesticide. Its Codex Alimentarius Commoissioin develops., 
establishes and publishes, food safety standards for a large 
number of food products,including food additives, pesiticides 
and other cotaminants. FAOQO’s International Code on the 
Distribution of the use of pesticides, adopted in 1985, is designecd 
to promote the safe and efficient use of pesticides and to prevent 
their misuse. It contains duties and responsibilities, and a 
voluntary code of conduct for all public and private entities 
engaged in or effecting the distribution and use of pesticides 
such as governments, industry, wholesale and retail vendors. 
and users 

33. The protection of workers' health is the main concern 
of the International labour Organization (ILO), a specialized 
agency of the United Nations. The ILOs contribution is mainly 
through ‘standard-setting in the form of conventions and 
recommendations,. and guidelines in the form of Codes of 
Practice etc. The major conventions developed the ILO in the 
worker health protection area include the Occupational Cancer 
Convention of 1974, the Occupational Safety and Helath 
Convention of 1981 and the Asbestos Convention of 1986. 
Following the Bhopal tragedy which killed hundreds of workers 
and nearby residents, the ILO instituted the Occupational Safety 
and Health Hazard Alert System 

34. The World Bank and the United Nations Centre on 
Transnational Corporations(UNCTC) are two other important 
institutions concerned with health and safety and the 
environment. The World Bank has been the promoter of large 
scale development projects in countries of the industrially 
developing world, and is able to use its financing leverage to 
ensure balanced economic devolopment and the use of best 
available technololgy that will protect workers and minimize 
enveironmental harm. In 1985, the Bank published a Mannual 
of Industrial Hazard Asasesment Techniques for the prevention 
of major accidents. The Bank can play a crucial role by using 
its financial clout to ensure that the assited countries protect the 
human rights of people forcibly displaced by major hydro- 
electric, irrigation and water diversion projects which it finances. 
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The U.N. Centre on Transnational Corporations has recently 
finalized a draft code of conduct for Multinational Corporations 
which imposes duties and obligations on these corporations. It 
has also published a ;book or Requirements for Information 
Disclosure in Environmental hazards, based upon the lessons 
learned in industrial environment protection. 


(c) Recognition of Human Right to a Safe and Healthy 
Environment 


35. The constitutional recognition of a human right to safe 
and healthy environment by the several countries referred to in 
this paper, has had minimal impact on the level of protection 
actually enjoyed by the most vulnerable individuals and groups 
in those countries. While human rights law and an activist 
judiciary can assist in the achievement of such protection, there 
is a far greater need for organizational, informational, and 
financial assistance to help them achieve meaningful standards. 
This need is most acute when the people exposed to dangers, 
and those forcibly evicted by development projects, live in 
poverty or on the fringes of society and are thus most vulnerable 
to human rights abuses ~ 

36. Human rights abuses can occur not only in the hands of 
governments by their actions and inactions but also from acts of 
foreign governments and their instrumantalities. When foreign 
governments permit their citizens and corporations to export 
hazardous substances and technologies, without adequate controls 
and safeguards and without considering the capacity of the 
receiving countries to cope with unintended and unforeseeable 
consequences of operation, they are in fact allowing what one 
writer describes as “perverse developlment” to occur in those 
countries. 

37. A human right to a healthy and safe environment at 
the international level is almost non-existent. There are as yet 
no treaties providing for such a right although thereafter a number 
of international declarations and proposals which urge 
governments to recognize and establish the right. Very recently, 
the rights of future generations has also received some type of 
recognition. 

38. The human right to a healthy and safe environment was 
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first recognized in the United Nations’ Univeral Declaration of 
Human Rights of 1948. Article 25 of the Declaration recognizes 
the right to a standard of living adequate for the health and 
well-being of an individual. Article 3 can also form the basis 
of a safe and healthy environment since it recognizes the right 
to life. The right to a healthy and ecologically balanced 
environment was reiterated in the 1972 Stockholm Declaration 
at the United Nations Conference on Environment. Paragraph 
1 of the preamble to the declaration states: 


“Man has the fundamental right to freedom, equality that 
permits a life of dignity amd well-being, and he bears a 
solemn responsibility to protect and improve the environment 
of present and future generations”’. 


and paragraph 1 of the article 25 states: 


“Everyone has the right to a standard of living adequate for 
the health and wel!-being of himself and his family.” 


Neither of these two Declartions are legally binding, but they 
can provide precedents for the future. 


39. The International Covenant on Economic, Social, and 
Cultural Rights, which is an international document legally 
binding on its signatories does however contain a provision 
which refers to a healthy and safe environment. Paragraph 1 of 
article 12 states: 

“States parties (to the Covenant) recognize the right of 

everyone to the highest attainable standards of physical and 

mental health, and agree to take steps to achieve the full 
realization of this right, including the improvement of all 
aspects of environmental and industrial hygiene”’. 


This article, in view of Dr Jemm-Uuri Uibopuu, has raised 
the matter of human enviornment “from the exclusive sphereof 
state Competence and made it a matter of international concern 
in International Covenant law.”Dr Uibopuu adds that not only 
environmentally harmful transnational acts are considered but 
also those acts occur within the boundaries of one State. The 
International Covenant: also contains another article which 
gaurantees the right to life. “which shall not be arbitrarily 
deprived of”: Article 6(1). While it is arguable that the nght 
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should at least be interpreted to impose an obligation of stats to 
protect citizens against all kinds of threats to human life,including 
ecological dangers, Dr Uibopuu considers it as referring to the 
“protection of the mere existence of the human being without 
pointing at any quality of life and well-being. 

40. The right to a healthy and safe environment has also 
been subject of two recent international documents. The first is 
the Final report of the World Expert Group on Environmental 
law, which was established by the Brundtlandk commission in 
1985. The fundamental right to an environment adeqauate for 
the health and well-being of all human beings is contained in 
Article 1 of the proposed General Peinxiplews oncerening natural 
resources and environmental interferences. An article 2 of the 
General Principles call upon States to ensure that the environment 
and natural resourcces and conserved and used for the benefit 
of present and future generations. 

41. The second document is the Declaration of the Hague 
signed by heads of 22 governments in March 1989. The 
declaratioan, which was issued in the context of global climate 
change states; 


“The right to live is the right from which all the other 
rights stem. Guranteeing the right is the paramount duty of 
those in charge of all States through the world. 


“Because the problems of warming the global atmosphere 
and of deterioration of the ozone layer are planet-wide in 
scope, solutions can only be developed on a global level. 
The remedies to be sought involve not only the fundamental 
duty to preserve the ecosystem but also the right to live in 
a viable global environment and the consequent duty of the 
nations vis-a- vis present and the future generations to do 
all that can be done to preserve the quality of the 
atmosphere’”’. 


42. Finally, the most recent pronouncement on human rights 
and the environment is contained in Resolutioin 1990/40 of 6th 
March 1990 which was adopted at ;the 52nd meeting of the 
commission on Human Rights of the United Nations Economic 
and Social Council. The resolution: 
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“calls upon (governments of all countries of the world) to 
do their utmost to assist in implementing the right to life 
through the adoption of apropriate ‘measures at both the 
national and international levels:” 


and 


“calls upon all States, appropriate United Nations bodies 
specialized agencies and inter-governmental and non- 
governmental organizations concerned to take the necessary 
measures to ensure that the results of scientific and 
technological progress...are used for the benefit of mankind 
and for promoting and encouraging universal respect for 
human rigfhts and fundamental freedoms.” 


III. Concluding Remarks and Agenda for Action 
(A) Concluding Remarks 


43. This survey of national and international laws indicated 
that a human right to a safe and healthy environment has not 
fared well in national and international covenants. State charters 
of rights and freedoms direct to much attention to the rights of 
individuals vis-a-vis the State when in reality society is composed 
of many groups and the State is not often the most determinative 
factor. In fact the rights of an individual against the State are 
also rights of the individual over other persons and over nature. 
The very exercise of liberty creates space for domination by 
some over others and there is no assurance that human rights 
against the State will not be employed so as cause lawful harm 
to others. 

44. Courts of some countries have acted in innovative ways 
to protect citizens against these kinds of lawful harm, by holding 
the State responsibbe not only for its acts of commission but 
also ommissoion and by creating a duty upon the State. They 
have imposed an obligation on the State to regulate and to 
enforce regulations. 

45. Many individuals and organizations, public and private, 
national as well as transnational, conduct activities that 
profoundly affect the health and well-being of people who do 
not have the political or economic power to protect themselves 
from the effects of those activities. Many “develolpment wrongs 
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“can be identitied : high risk activities which endanger the life 
and health of workers in a_ plant or of people living in its 
vicinity, discrimination against disadvantaged grous or their 
exclusion and marginalization in the development process, 
environmental harms, exploitation resources without any concern 
for the needs of future generation or even the future needs of 
the present generation, abject poverty, and various cultural harms. 
A growing number of people believe that these individuals and 
institutions must be held accountable to more rigorous standards 
with a view to protecting the human rights of people affected 
by their activities. Their accountability can be advanced by 
strengthening national law, especially human rights law, applying 
international instruments, and furthering rights of people at all 
levels to participate so that they themselves can shape the ends 
and means of development. 

46. Transboundary pollution and the causation of 
transboundary effects remain serious problems, both on a routine 
day-to-day basis (e.g. acid rain, global warming, ozone depletion) 
as well as on a catastrophic disaster basis (e.g. Chernobyl, Basel 
and Valdez). The absence of international standards and the 
multiplicity of national standards further exacerbate the 
problems. Capacity to inflict harms may be truly global but 
liability and remedies are not. The concept of multinational 
enterprise liability remains inadequately developed under 
international law. 

47. Many of the actions of the present generation may 
impose serious environmental burdens on futrure generations. 
By exhausting resources each generation narrows the range of 
resources available to its descendants. The way we dispose of 
waste affects the quality of the environnment that we pass on 
to our children and their children. If we reap sort-term benefits 
from cheap disposal of wastes in the air, land, fresh water, seas 
or even outer space, we may pass on staggering costs on to 
future generations which must either try to cleanse the disposal 
sites or abandon them altogether. We also degrade environmental 
quality for future generations by destroying forests, soils and 
watersheds which peovide essential environmental services. 
Forest, for example can prevent soil erosion, facilitate the 
recharge of the water table, harbour wildlife, maintain soil 
productivity and buffer climate. 
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(B) An agenda for National and International Action 


48. Law persons concerned with the current state of 
environmental human rights should consider the need to evolve 
new jurisprudence and new clusters of human rights to protect 
the present and future generations, especially those people most 
vulnerable to “development wrongs” identified earlier: the poor, 
the disadvantaged and workers in hazardous enterprises. 


(a) National Action 


49. Some of the dye components of those rights might 
include: | 


I) right of empowerment and people participation, incluiding 


i) the expansion of the right to life, liberty and security of 
the person enshrined in national constitutions to include 
the right to a safe and healthy environment, and 

ii) an envirnmental bill of rights some of the key elements 
of which would be: (a) a right to know and freedom of 
imformation, 


2) participatory risk assessments and acceptance, and 

3) mew compensatin mechanisms as part of incentives rather 
than remedies, presented to communities at risk in advance 
of a decisions to site a particular project to enable them to 
make risk acceptance decisions for themselves. 

— equitable distribution of both risks and benefits. 

— new concept of accountability whereby wielders of public 
power are made accountable to the people affected by it 
and to the people at large. 

— new system of compensation for victims, separating the 
fact-finding components from the compensation award 
components. 

— right of monitoring the implementation of safety measures 
and enforcement of regulations. 


Il acharter of rights for workers in hazardous industries which 
would include : 


(1) freedom of choice and freedom from economic coercion, 
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right to refuse unsafe work, protection of “whistle blowers” 
who alert authorities to unsafe working conditions, protection 
of wages when a plant is shut down for correcting those 
conditions; 

(2) right to participate in management decisions that affect 
safety standards and workplace conditions; 

(3) right to know the hazardous or toxic nature of substances 
that will be coming into contact at the plant; 

(4) right to accurate accident reporting and health reporting 
systems; and 

(5) right to qualified and safe co-workers. 


(III) a charter of rights for future generationswhich would; 


1) recognise the right of future generations to a right to 
environmental quality comparable to that received and enjoyed 
by previous generations; 

2) impose a duty of stewardship on each generation conserve 
-and use the environment and natural resources for the benefit of 
itself and future generations and to prevent irreversible and 
irreparable harm to life on earth; 

3) make each generation accountable to the next generation 
at the same time that it exercises its right to use the natural 
environment for its own benefit . This accountability might 
be secured through: 


— representation of future generations in decision-making (non- 
governmental organizations could act as trustees; they could 
perhaps fill this role better than State representatives); 

— sustainable development of renewal resources and monitoring 
of the diversity and quality of the environment; 

— imnter-generational trust funds financed by global user fees 
or tools, such as fees on land disposal of hazardous waste, 
“severance tax” on extraction on non-renewal resources, 
fee for using the global commons, e.g. carbon tax”’ on motor 
vehicles and on products or services that contaminate the 
earth’s air, atmosphere and waterways. 


(b) International action: 


50. There is a clear need for developing international norms, 
standards and human rights, to move away from national law to 
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international responsibility. International action should include: 


(i) 


(ii) 


the development of the concept of multinational 
enterprise liability of encompassing both civil and 
criminal liability. 

a comprehensive system of regulation at national and 
international levels governing all aspects of chemical 
and nuclear hazards, such as the export, import, 
manufacture, use, transport, storage, and waste disposal 
and including research, especially on toxic effects and 
treatment, plant design, safety measures and operating 
procedures, workers’ rights, plant siting and pollution; 


(iii)the development of international systems for hazard 


assessment; 


(iv) the improvement of the international information systems 


(v) 


regarding the toxic effects of chemicals by strengthening 
and extending the mandate of the International Register 
of Potentially Toxic Chemicals; 


creation of an international disaster relief system; 


(vi) development of a more effective international justice 


system for the victims, for example special rules under 
international private law on jurisdiction, forum, standing, 
discovery, representation, due process, interim crders, 
recognition and enforcement of foreign judgments, and 
a new international dispute processing system for victims 
of environmental disasters, and 


(vii)the expansion of human rights in the International 


Covenant on Economic, Social and Cultural Rights to 
include specifically the right to a safe and healthy 
environment using the special appeal process provided 
in it for references to the Human Rights Commission. 


14 


NATURAL RESOURCE CONFLICTS AND 
THE RIGHT TO SAFE ENVIRONMENT 
WITH REFERENCE TO LAND AND 
WATER RIGHTS 


I<, Batea* 
Introduction 


When we speak of our Environment we refer to land, sea, air 
on our planetary home Earth as well as its outer space. The 
right of individuals to be guaranteed to pure decent and healthy 
environment can be conceived as an emerging human right, 
inspite of the notion that the individual not a subject of inter- 
national Jaw, and Article 2(7) of the United Nations Charter 
giving inherent right of Sovereignty to the State. 

The recent calamities at Bhopal, Chernobyle and Basal il- 
lustrate the fundamental recognition of the right of individuals 
namely the right to live which is protected under Article 6 of 
the Declaration of Human Rights (1948) which is also protected 
under Article 6 of the International Covenant on Civil and 
political rights which is Js Cogens and cannot be derogated by 
State even during the period of emergency. 

This historic Stockholm Conference of 1972 represents the 
first major effort to solve the global problem of protection and 
improvement of the environment by international agreements 
on universal levels as far as possible. 


J.C. Batra is Barristor-at-Law and Senior Advocate, Supreme Court of India, 
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It was the beginning of the recognition of basic human right 
to environment. 

As per ‘the principle 21 of the 1972 Conference the natural 
resources of the earth including the air, water, land, flora and 
fauna and especially representative samples of natural ecosys- 
tem must be safeguarded for the benefit of present and future 
generation. It established a balance between the sovereign rights 
to use one’s Own natural resources and the duty to avoid dam- 
age to other. 

As the mankind approaches the twenty-first century there is 
a need to strengthen the protection and enforcement of human 
rights guarantee of environment being destroyed by poor agri- 
culture, and increasing population pressure and rapid 
industrialisation and urbanisation have led to the necessity of 
additional living space and concrete jungles, replaces forests at 
the alarming rate of 300 thousand acres an hour and almost 1/ 
3 of the world forests have already been cleared. 


Global Scene 


The poor irrigation and over use of grass lands, droughts, 
famines and soil erosion, salivation, alkalization and water log- 
ging is increasing our deserts by 40 thousand miles a year. 

Eight million hectares of land every year is being converted 
for urbanization, road construction, living spaces and industri- 
alization every year (Ecology 2000, p. 612). 

Industrialization is considered as the sine quo non of the 
progress especially in the developing countries. 

The danger of beautiful earth, blue sky and starful nights 
turning into a perpetual planet of darkness and death is becom- 
ing more real than ever before because of pollution. Not all the 
global environmentation problems were foreseeable in 1972. 
The world commission on Environment and Development in its 
report in 1987 says: Our common future recognised that “all 
human beings have the fundamental rights to an environment 
adequate for their health and well being and further lays down 
the requirement to provide compensation for activities on breach 
of international environmental obligation”. 

There is a deepening environmental crisis in all the parts of 
the world. In the developed and affluent countries because of 
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industrialization and in the under-developed countries because 
of poverty etc. 

The environment that sustain life on Earth is in peril. Hu- 
man actions are responsible. We must learn to live in greater 
harmony with our planet than we have so far done. 

We are depleting our natural resources at rates which threaten 
their continuation for future generations. Our forest are being 
cut down ten times more quickly than they were being mcrae 
Our soil are being destroyed by erosion. 

Those who by their acts, endanger the environment on which 
life depends clearly are committing an act of aggression against 
human rights., and the right to life itself. 

President John. F. Kennedy on September 20, 1963 ad- 
dressing the UN General Assembly said “never before has man 
had such capacity to control his own environment to end thirst 
and hunger, to conquer poverty and disease; to banish illiteracy 
and massive human misery. We have the powers to make this 
the best generation of mankind or to take it the last.” 

It is becoming increasingly clear that the sources and causes 
of pollution are far more different, complex and inter-related 
and the effects of pollution more widespread, cumulative and 
chronic than hitherto believed. 

Industrialized countries generate about 90% of the world’s 
hazardous wastes. Their energy consumption is polluting the 
biosphere. 

If the present trends continue, the people of the planet face 
a gloomy prospect. The man is unable to breath even pure air, 
drink pure water and eat pure food. The prospect of mankind 
slowly dying under the influence of man made negating envi- 
ronment is more real than the thermo conflict. 


Global Strategy 


There is a need of a global strategy for protection of the 
environment and the rational use of natural recourses and solv- 
ing the problems which include climate changes, transboundary 
movements of pollutants acid rain that deplete ozone layer, the 
pollution of the world oceans, soil degradation, desesrtification 
deforestation, the disappearance of species of the flora and fauna, 
the destruction of polar region, the recycling of decontaminated 
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and disposal of hazardous wasted, genetic effect, etc. 

There is hardly any state in the world now whose top lead- 
ers have not focused their attention to environment issues, treat- 
ing the issue at par with other pressing problems. Ecology does 
not respect national boundaries. No country can develop in iso- 
lation from others, hence new orientation is required in interna- 
tional relations for development. There is not a need even to 
redefine development. Human laws must be reformulated to 
keep human activities in harmony with the unchanging and 
universal laws of nature. 

There is a need to an integrated international approach for 
need to development and protection of environment. Anthony D 
Mato, writing in American Journal of International Law vol. 
84(i) January 1990 at p. 190 said ‘ we hold the earth is trust for 
further generation at the sametime we are beneficiaries entitled 
to use and benefit from it’. 

Prof. J.G. Strake (Introduction to International law, 10 defi- 
nition p. 397) has also admitted that “the international law of 
development has not yet reached the stage where it can be set 
down as a substantial body on binding rule conferring specific 
rights upon developing states and imposing duties on developed 
countries”. 

For the developing countries it is not only the production 
but also in social transformation equal distribution and uplift of 
the poor and the backward and fighting the illiteracy, disease, 
poverty and unemployment and to achieve all this, there isa 
need of new social and economic order. The scientific research 
and technology for development leading to self sufficiency and 
fulfillment of national requirements within natural resources 
available. 


Indian Scheme 


Due to constraints of time this paper is confined to the 
Natural resources conflicts and the rights of safe environment 
with special reference to land and water rights in India. 

India has taken a lead in giving a constitutional status to 
Environment. The Constitution (42nd amendment act 1976 adds 
an article 48A to the part IV of the Directive Principles as 
under: 
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“The state shall endeavor to protect and improve the envi- 
ronment to safeguard the forests and wild life of the country. 

Article 51A of the Fundamental Duties prescribes “‘it shall 
be the duty of every citizen of India to protect and improve that 
natural environment including forests, lakes, rivers and wild 
life and to have compassion for living creators” 

The Water (prevention and control of pollution) act 1974, 
followed by Air (prevention and control of pollution) act 1981 
and last but not the least Environment protection act 1986, go 
a long way to prove the awareness of the problem by the people 
of India and their search for the solutions. 

Pre-Stockholm conference legislations are also worth men- 
tioning here in order to show the concern for environment in 
India. The Indian Penal Code of 1860 makes it punishable of- 
fence of polluting water of any public reservoir stream. 


Similarly Northern India Canal and Drainage Act 1873 as amended 
and Indian Fisheries Act 1897, Indian Forests Act 1927 and Orissa 
River pollution prevention Act 1954 are some of the pioneer steps 


taken towards pollution control in our country. 


Although there is a tradition of considering the water of river 
“Ganga” as ‘holy and “pure”, but the purity of Ganga and many 
other river including Jamuna, Krishna Kaveri, Narmada, etc 
have been complete erred from the very source itself due to 
industrial discharge, sewage fertilizer cement and the pesticides 
factories on their banks, besides sewage disposal. 

The environment protection policy has to be formulated and 
implemented through a comprehensive legislature covering all 
aspects of environment rather than peace meal-solution piece- 
meal problems. 


The Role of the Law 


The law has a positive role to keep our ecological balance 
by introducing “Judicial restraints as well as judicial activism’. 

There is need to transform the interpretation of right to life 
in Article 21 of the Constitution into a meaningful right to 
healthy life and healthy environment with human dignity. 
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The post Meneka Gandhi case (AIR 1978 SC 597) puts an 
obligation on the state to take the affirmative steps not only to 
protect life but also to protect environment for life. 

In a developing country like ours, there is lack of techno- 
logical resources and proper planning and enforcement of pol- 
lution controlling policies. The Supreme Court of India has 
been in public interest litigants expounding the need for 
proper clean, hygienic and safe environment from pollution. 
MC Mehta vs U.O.I. Air 1986. 

In recent years lawyers have joined ecologists in defending 
the rights of people to have pure water, air. They have been 
debating the rights and duties of the people, state, and industri- 
alists to safeguard and preserve the nature and environment so 
that the natural resources are conserved and degradation of the 
environment is reduced to a minimum. 

We have to achieve the ‘equity within the present genera- 
tion and also future generation, 

Protecting the environment is paramount duty of the states 
and its citizen. The duty to protect the environment cannot be 
let of the customary laws but should be enforced through bilat- 
eral and universal treaties at international level and municipal 
laws with ‘strict liability clause at the national level’. The threat 
to our ecosystem is so real that it is turning our fertile areas into 
virtual deserts and forcing our hapless people to become envi- 
ronmental refugees. With almost 2/3 of our population living in 
sub-human conditions poverty must be regarded as the biggest 
source Of pollution. 

I conclude by quoting Mrs. Indira Gandhi who while ad- 
dressing UN Conference on Human Rights on 6.6.1972 said 
“Environmental problems of developing countries are not the 
side effects of excessive industrialization but reflect the inad- 
equacy of development—are not poverty and need the greatest 
polluters”. | 


Other Solutions 


There is need of World Conference on environment on 
development in order to check wanton exploitation of nature. 
Tree plantation and Tree farming can remove the pollution and 
poverty from the earth. 
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We should have one point programme to reduce our needs. 
God has created enough to fulfill the needs of man on this earth 
but there shall never be enough to fulfill the greeds of man. 

In our scriptures we find there is a saying that a man who 
plants tree is far more superior than a person producing 100 
sons. Should we not like to become superior persons by plant- 
ing a tree rather than increasing the population. 

The whole world will become our beautiful garden. We 
shall get rid of the pollution of air and water and soil erosion. 
There shall be enough food, oxygen and drinking water. In this 
world of consumerism we are consuming the whole earth, 
thereby depriving ourselves and our future generation, the natu- 
ral resources on which the whole life depends. 
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MEASURES AND STRATETGIES TO 
SAFEGUARD THE RIGHTS AND 
DIGNITY OF WOMEN 


Jadesola Akande* 


Let me express my appreciation to the organisers of this 
Congress for once again seeking to find solutions to the 
progressive enhancement of the status of women, and to 
Association of African Women for Research and Development 
(AAWORD) for asking me to represent this association, 

The broad theme of the area under which I have been asked 
to speak is the Effective Realisation of the Rights of Women 
with the subject of my paper being “Measures and Strategies to 
Safeguard the Rights and Dignity of Women” 


What is the Problem? 


Presumably, at least from the theme, the problem is that 
women are not effectively realising their rights and therefore it 
is necessary to ask the question why is this so? What obstacles 
are in their way which prevent or hinder this realisation? 

In general, the present situation of women is characterised 
by lack of education and training particularaly at the higher 
level and work burdens and lack of work-related skills, amongst 
others. In fact, some literature on women, in development suggest 
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that women’s condition has worsened: They are poorer, live in 
increasingly hazardous enviornments and have lost the supportive 
mechanisms of the past. 

What has this to do with Rights and the Dignity of Women? 
A person who lacks literacy obviously is unable to read about 
rights and therefore must rely on heresay. But even those who 
do not lack literacy, lack legal literacy sufficient to understand 
the language in which these rights are couched , and even 
worse, they lack the knowledge of how to go about claiming 
and enforcing these rights, Yet it is the enforcement of these 
rights which can make them meaningful and ensure the 
enhancement and preservation of the dignity of women. 


What Measures / Strategies: 
Kducation 


There has been a substantial increase in the number of girls 
and women in the schools and student population and women 
are climbing higher up the diploma ladder. But there are still 
very few women in those professions which bestow recognition 
and influence especially when they atre highly rewarding 
financially, because they have not had the opportunity of high 
academic qualifications. 

There are certain factors, perhaps more so in the developing 
world social and cultural factors, that negatively affects female 
participation in the school system. These factors include the 
increasing rate of teenage pregnancy, marriage at an ealry age 
and the preference for males over females when purse strings 
are tight and a choice has to be made. 

It is necessary, therefore, to target to improve the rate of 
education of females. It has been suggested that the goal should 
be parity in literacy, primary and secondary education and 
where feasible even of University students. 

It is sometime very difficult to break down social and cultural 
barriers but it has been found that sometimes laws can effect 
changes quickly. Thus universal free and complusory edcucation 
up to secondary eduation level will ensure that a larger 
percentage of males are kept within the education system, during 
their formative years and sufficiently long enough to be properly 
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literate and possibly involved to the extent that more of them 
will see progression to Universities or other tertiary institutions 
as necessary. 


Legislation 


So much for education, what about legal discrimination? The 
convention of the elimination of all forms of discriminartion 
against women (General Assembly Resolution 34/180) has been 
signed by most member states and ratified by more than the 
required two-thirds. 

Despite the ratification of the convention, discriminartory 
legislative provisions in the social, economic and political sphres 
will exist including civil, penal and commercial codes and 
administrative regulations. Many other states may have enacted 
reforms to ensure that women have equal number of opportunities 
to participate in economic and social life. Yet women still 
constitute a greater proportion of the unemployed as in addition 
to specific constrains experienced by them as workers. The 
information sector plays a very sigfnificant role in economic 
activity, particularly in South Africa. Such areas as production, 
distribution finance and employnment creation in particular. 
According to various estimates in the West African countries 
women constitute between 60and 80 per cent of the total labour 
force in this sector’. 


Access to Credit Facilities 


One of the greatest problems of women identified as the 
lack of credit facility either to expand or improve their capital 
base for grearter efficiency and productivity. It is necessary, in 
the first place to reform laws and customary practices and 
determine, on the basis of equality, the legal capacity of women, 
in particular terms of family law pertaining to marriage, 
inheritance, divorce, and right of ownership to land and access 
to credit facilites. In respect of latter women, especially peasant 
farmers, rural dwellers and urban illiterates are very easily put 
off by the tedious bureaucracy of banking. A way needs to be 
found of linking the information savings systems to the formal 
bank saving that can help women meet collateral and other 
banking requirements for obtaining credit. 
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At a recent workshop on Women and Access to Credit 
Facility organised in Nigeria by the Nigerian Federal Ministry 
of Finance and Economic development in collaboration with 
the Private Banking sector, the representatives of the World 
Bank speaking, emphasised that the World Bank sees the issue 
of women’s access to credit facility as part of women-in- 
development strategy. This strategy would be implemented by 
redesigning existing bank projects and incorporating a special 
emphasis on women. The Women-in-Developlment strategy of 
the bank is to support Government efforts in agriculture, rural 
water supply, rural energy, adult education, family health, and 
credit to small and medium enterprises. The objectives being 
(a) to improve the income earning orppotunities for women; 
and (b) to improve the quality of life of women in a day-to- 
day basis. This is a very progressive strategy. 

Research has shown that women generally obtain lower 
return on savings due to minimum balance requirements in banks 
and women’s lower savings level. Besides, in many African 
countries and espcially in Nigeria, with which I am very familiar, 
because women do not own marketable land rights and for 
social and cultural reasons seldom have the opportunity to acquire 
independent credit histories for credit worthiness, women are 
thus perceived to me more risk borrowers than men. 

For the rural areas especially, where women largely rely on 
credit from non-governmental organisations and from non- 
commercial financing, from family members and friends, there 
is need to re-examine existing agricultural credit delivery 
schemes to ensure that they are getting to women. If the NGOs 
or whichever agency, are percieved as the most conveint for the 
women, then these should be strengthened both finacially and 
administratively to deliver better credit to women. For urban 
areas mechanisms need to be provided for obtaining adequate 
capital, in a timely manner for financial investment services. 
For example market traders cannot afford the lenghtly waits for 
bureaucrats who then expect them to complete documents which 
are not decipherable even to some lawyers! 


Tradition and Custom 


The situation of women specifically in Africa, with regard 
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to hazardous, traditioinal practices, such as early marriage and 
pregnancy female circumcision, inadequate child spacing and 
unprotected delivery, can not but have adverse effects on the 
dignity of women. Such practices often inflict permanent 
physical, psychological and emotional damages, even death yet 
very little progress as been achieved in their asbolution. There 
is need to stop paying lip-service to the need for a minimum 
age of marriage, the explicit illegalisation of female circumcision 
backed by stiff and enforcible penalties, and the enforcement of 
clearly enunciated population policies. 

In the absence of such punitive laws perhaps the various 
NGOs and other agencies concerned with maternal child health 
care can strengthen their public awareness and enlightenment 
programmes to mobilise some to reject these cultural and 
traditional practices which dehumanise them. Social acculteration 
process Over generations are not easy to breakdown but the task 
is not impossible. However enlightenment must be backed up 
with practical asssistance. 

Births can be spaced if access to family planning education 
and mechanisims are facilitated. Young marriagable women can 
have their attention occupied by providing training specially 
designed to meet their needs including information on family 
planning and income generation activities. 

We have already discused the issue of discrimnatory laws. 


Legal Literacy 


But what about legal literacy? It is, to be noted that the 
structures responsible for the adminisration of justices are not 
conducive to integration of women in development. The 
procedures are too long, laborious and too complicated for non- 
lawyers to understand. There maybe the need to demystify the 
law and legal procedures for all but the need is even more 
crucial for woman if they are to make effective use of their 
human rights. Procedures of courts must be simplified to make 
it easy for women to utilise them. These legal services-both of 
counselling and courts, must be extended to the rural areas and 
there should be provision to entertain cases in camera for the 
protection of secrecy of homes. 

Much more important however is the need for cffective 
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communication of legal rights. It is necssary to access the level 
of understanding of their rights by women. The content and 
presentation of the legal material must be matched to the level 
of understanding of each group of women. Then the best means 
and channels of communication must be used. 

Different methods work in different situations and in 
different countries. Thus even though the basic lack of legal 
literacy may be general, the level of awareness must be obviously 
be higher in countries where illteracy, especially adult illeteracy 
is not prevalent. It may be necessary to translate all major 
legislation affecting women into the local language with 
commmentaries. These translations and commantaries can then 
be recorded for easy dissemination to the public through radio 
and other air waves media. The important point is to get the 
message to the women in a way they can understand. 


| Legal Aid 


The next stage is that, of-course access to the courts to 
enforce the right or fight against obstacles which may prevent 
their effectiveness. Access to the law involves having the 
financial ability to prosecute the case apart from the difficulty 
and tedious structures already mentioned. Many women live at 
subsistence level and therefore scarce resources cannot be 
expanded on a matter which may last for years before it is 
finally resolved and which may not even be resolved in their 
favour. Thus, any legal aid scheme must incorporate extra-legal 
solutions. Thus women must be encouraged to seek community 
based solutions but not to the extent that rights are unreasonably 
compromised. For legal aid to be effective for women, a 
comprehensive approach should be used, involving psychological 
counselling, legal advice and legal enforcement. 

Perhaps equally important as legal reforms are policy 
reforms. 


Political Power 
Women need access to state power in order to effect changes 


in policies and societal norms which will enable effective 
utilisation of their rights. State power can only be achieved by 
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women if it is backed by “Popular Power’, that is, mass 
mobilisation, sufficient to get them into top level decision-making 
bodies. It is to be noted that women are still very inadequately 
represented in the political process. Most, perhaps all nation 
states have embraced the principle of universal adult suffrage, 
and yet very few women get elected or selected into policy 
making and decision taking bodies. It is only by a process of, 
mass mobilisation to creat women awareness of the power of 
their vote as well as the support for their gender that they can 
achieve their goals. More women must be encouraged and 
supported to participate and aspire to all of the highest bodies 
in very appreciable numbers. 


Conclusion 


During the past decade and more especially during and after 
the Decade of Women declared by the United Nations, women 
in every corner of the world have done a multitude of things. 
They have undertaken projects of all kinds and they have, in the 
course, upgraded their technical skills, in planning and in 
managing. But much more than that, they have had to learn 
more about themselves. Increasingly they sensitize themselves 
to the value of that cliche that knowledge is power. Knowledge 
is definitely is a sure path to empowerment if not the only path. 
As women get more involved in the politics of knowledge and 
re-interpret the world, they will question the stereotypes, liberate 
knowledge and thus themselves. 

Indeed one may recall here the recommendations of the 
United Nations World Conference on International womens Year 
1975, which laid down measures to be undertaken by all, 
international and national governments as well as non- 
governmental organisations to ensure the advancement women 
during the decade. At the end of the decade, the Nairobi 
Conference not only assessed the achievement of the decade 
but again proposed plans of action strategies towards sustaining 
the momentum. We might do well to study and if necessary 
insist on the implementation of the Nairobi plan action both 
international and national government and Agencies. 

There is no society in the world where it is not believed that 
the primary role of women one which nature confererd upon 
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them is child bearing and rearing. And if some society 
reemphasise and over-emphasise this role to the deteriment of 
any other which women can conceivably play, such societies 
justify themselves either with tradition or religion. Many 
traditions and religious dogma do contribute to the 
dehumanisation of women. Yet they are the most difficult barrier 
to break because of the sensitivity of issues. However, the point 
is that even this primary role of women is not regarded as 
contributing to developent beause its value is not quantifiable 
by the world economic order. 

Writing under the title ’Internatiional Women’s Decades: A 
Balance Sheet“, Lucvile Mair (Centre for Women’s Studies, 
Delhi) (JK Naik Memorial Lecture 1985) asked if the decade 
has equiped women with the means to confront obstacles which 
confront them especially the fundamentalism of the eighties 
which reenforce the traditional value system which definitely 
do not enchance the status of women. She answers is in the 
affirmative and I quote her: “In there growing involvement with 
the politics of knowledge, women are operating on many fronts, 
and at many levels. At the level of the village or the shanty 
town, growing respect for the life experience of the poorest 
women infuse data collection research and project development, 
produces innovative techniques of extracting and sharing 
authentic human experience, all which enrich treasury of intellect. 
In the citadels of academic for example, the long established 
Social Darwinists,whose hierarchiacal view of the universe has 
served mainly the patriarchs, racists and captains of industry, or 
they question the historian who far too long have permitted to 
reconstruct a past devoid of women; or the economists with 
their myopic view of labour, or whose theory of growth claiming 
the magic of the market place for decads has so disastrously 
deluded so much of the Third World’. 

The strategies for the advancement of women, as has already 
been pointed out will deffer from region to region no matter 
how similar the basic problems maybe. The ECA confereence 
held in Arusha, Tanzania, in 1984 had recognised development 
process upto and beyond the year 2000 that attention must be 
focussed on the following areas: 


Measure and Strategies to Safeguard the Rights and Dignity of Women Zant 


Agriculture and food production 
Desertification 

Health 

Educatiion and human resources development 
Industry and Environment 

Refugees and displaced women, and 
Apartheid 


YAUARWNE 


In reaching these conclusions, the Arusha Conference pointed 
out that the currently envisaged overall development strartegy 
for Africa should be centrally concerned with the objective of 
equality for men and women. To eliminate them concerted and 
integrated approach which could make an impact on the 
enhancement of women’s contributions and visibility was called 
for. 

These strategies which were considered by the ECA 
Conference of Ministers which met in Nairobi, Kenya, in 1985, 
was adopted in Resolution 535 paragraph 4 titled 
“Implementation of the Arusha Strategies for the advancement 
of Africa Women . 

There is therefore need for a thorough study and review of 
the measures and Strategies recommenced at the Nairobi 
Conference to assess the degree of implementation and where 
necessary reassess the priorities in view of new emerging socio- 
economic problems as that are affecting the lives of women. 

One of the big stumbling blocks faced when women try to 
gap between laws that are on the books and laws that actually 
make a diference to their lives is the commonly held idea that 
law and legal instituion is beyond the reach of “ordinary people’. 
Imposing and intimidating legal institutions, the use of confusing 
legal jargon and highly formalised practice of law make for a 
legal system that is understood and acessible to very few people. 

While poor people in general are affected by this situation 
women can be particularly disadvantaged since they frequently 
have less access to news and information about new legislature 
changes than men and are less able to afford legal services. 
This is particularly unfortunate at a time when many new laws 
and rights have been passed which could potentially improve 
women’s status. By informing women of their legal rights and 
translating legal terms and procedures into information that can 
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be understood and used by women, law can be made to work 
for them. 

There are certain qualities which will enhance the rights 
and dignity of women. One of them is self-acceptance. Where 
a person is accepted for her own sake, she begins to see herself 
as a person with a personal value. Women’s rights will be 
safeguarded in a society where women are accepted as individual 
human beings and their individualism affirmed. 

This, ofcourse, will lead to another quality,which is self- 
actualisation. Every human being is by nature dynamic and 
women no less so. Therefore they must be given every 
Opportunity to develop their human qualities and capabilities. 


16 


ANALYSIS OF THE CAUSES OF 
VIOLENCE AGAINST WOMEN 


Isabel Duque, Teresa Rodriguez 
and M. Soledad Weinstein* 


One of the major issues of debate in this decade, given the 
importance of women as social actors, is the rights of women. 
This issue is one which permits understanding, on the one hand, 
of the concept of citizenship political participation, quality of 
rights, access to education, access to and equality in the 
workplace among others. It has been stated, however, that one 
of the major obstacles in the advancement of women’s rights, 
as well as for her integration in development and the processes 
of democratisation,. is the use of violence against her. 

The intention of this paper is to analyse the implications of 
this issue for women as social subjects and for the organizations 
to which she belongs. 

The antecedents used to conceptualise this analysis have 
been those documents of the United Nations relevant to the 
issue, especially ““[he Nairobi Forward-Looking Strategies for 
the Advancement of Women’1985, universal basic texts, 
dictionaries of the social sciences, psychology, philosophy, and 
the “Royal Real Academy of Language” seminars, encounters 
at national, regional and international forums, related to violence 
against women and the research that is International carried out 
between 1988 and 1990 on the subject, focussed on Latin 
America and the Carribbean. 


* Members of the ISIS International, Santiago, Chile. 
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In Spanish language, the term violence’ refers to the 
application of means outside of the normal with the object of 
overcoming the resistance of a person or persons to do something. 

Violence is a concept of various dimensions and the focuses 
for its analysis vary according to the discipline in which it is 
being studied. In the social sciences to speak of violence is to 
make reference to a state of exploitation and/or oppression in 
which every relationship of subordination and domination is 
violent. Is violence is a form of exercising power, there lies 
behind it a notion of hierarchy; power is exercised over someone 
in an inferior position. The different manifestations of violence 
against women constitute regular forms and often extremes, of 
maintaining-brutually in the case of physical abuse, or 
Ssuperstiously in others, as is the case in advertising-the 
subjugation of women in a subordinate position which 
characterizes her in patriarachal societies such as ours. 

Various studies have shown that there is a close relationship 
between the degree of institutionalised violence in a society and 
the presence of the patriarchal model, which imposes 
relationships of hierarchy and domination.’ Violence is, therefore 
both a result and at the same time a condition for the maintenance 
of this type of domination. The system of authoritatrian 
interaction within the family constitued one element reproducing 
the authoritarianism found in the society. To the extent that the 
relationships of power which are established in the family include 
those of violence, individuals are conditioned to accept violence 
as a legitimate means of imposing authority in this and other 
social sub-systems. This pattern of authoritarian relationships 
extends to other levels, remaining thus as an ideological support 
for wars, repressive governments, and authoritarian interpersonal 
and interfamilial relations. 

The patriarchism which permeates all social institutions 
and relationships signifies as androcentric model of society in 
which one gender (male) dominates and controls the other 
(female) . 

For this, various mechanisms which are the product of a 
long cultural tradition are utilized. These reflect a certain power 
relationship of which the direct consequences for women is a 
daily experience of discrimination and oppression. It could then 
be stated that while women do not occupy positions of equality 
with men, they are objects of violence. Continuing with the 
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general concept violence at an individual level can be seen as 
the attempt against himself, or at a social level, as an attempt 
against a human person in _inter-individual and inter-social 
relations. 


Violence can take a variety of characteristics : 


— quantitative, referring to the degree of violence which is 
exercised. 

— logical, referring to the illegitimacy it implies. 

— axiological, in relation to justice. 

— psychological, for the effect of fear implied. 

— sociological, for the invisible forms and structures of its 
production in a system of social relations. 

— cultural for the values and norms which define and regulate 
it. 


Violence is manifested in two forms. One which is expressed 
in a less evident form, institutionalised or structural,and the 
other open and direct, which calls more the attention than the 
other. Structural violence is present in political, economic and 
social systems wherein oppression is maintained against those 
denied social, political and economic benefits naming them more 
vulnerable to suffering and death.” Structural violence serves as 
a basis for direct violence, because it influcences and the pattern 
of socialization it brings to those individuals to accept or inflict 
suffering according to the social role played. Open or direct 
violence is exercised on the other hand through the use of 
aggression, weapons, and physical force. It is the violence of 
war and it is also that which affect one in four women, regardless 
of race, class, or religion, in homes found in the world, making 
it according to United Nation’s sources the world’s major hidden 
crime. 

In the case of women, structural and direct violence are 
complementary. Thus, structural violence against women is 
crystallized in openly discriminatary laws, reenforcing at the 
same time social conduct which implies direct violence, that 
which is tolerated as part of the power of the head of the 
household.’ 

Among the structural components of violence are found 
frustration, oppression and prejudice, which are socially 
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expressed in varying degrees according to the form in which 
these components are articulated in each society or Community. 

In the third world violence lies within the social structure, 
and is tied to economic need and to the organisation of the 
social system . In this way it permeats distinct social institutions, 
first by establishing oppressive and discriminatory facilities. 

The basis for violence against women in the distinctive 
spheres of these societies is rooted in the hierarchy established 
for the sexes in power relations in which women are placed in 
an inferior position. The inequality between male and female is 
made manifestly clear in the family, the basic organisational 
unit of society, and which establishes a sexual differentiation or 
roles which reproduced in all social organisations and groups. 
Historically, these hierarchical and value differentiations of 
gender roles can be placed in that moment in which families 
stopped being autosufficient, began producing surpluse, were 
incorporated into the larger social organisation, and when the 
sexual division of labour was established. To separate the 
production of goods and for the reproduction and care of human 
beings, a public and private world were created with a value 
connotation and hierarchy assigned specificaly to each of the 
sexes. The women was confined to the domestic world, she 
was considered property of the man who exercised power Over 
her,and who situated in a superior position. 

The system of patriarchal domination however is not based 
exclusively on the use - or threat - of violence. The legitimacy 
of the authority of man - and the exercise of his power within 
the family is based on the acceptance by men and women of 
discrimination as an ordering principle in social relation and in 
the fear and submission in front of the threat of sanctions, in 
conditions in which the autoperception of the lack of power of 
women makes it so difficult to oppose the prevailing system. 

Men count on this authority-endorsed by law and custom to 
maintain the distribution of duties resorting to, if necessary, 
physical punishment to enforce it. Domestic violence against 
women is introduced, therefore, within a predetermined form of 
power relations, in which violence is used as a method of social 
control. Consequently an adequate definition of violence 
includes, in this case, the threat of the use of force with the 
object of obliging women to act, or not,. in a certain way. 
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Moreover, the consequences for women who live in daily 
contact with discrimination and violence have been verified and 
studied. In terms other identity low self-esteem and devolarization 
are translated for example, into the woman blaming herself for 
the situation, in feelings of in adequacy, shame, or the inability 
to respond at any moment to what is expected of her, role and 
constitute her own patterns which define her role and constitute 
her own identity. The contradictory mechanisms, conscious or 
unconscious which women develop in a permanent play between 
subordination rupture, not only have consequences of every 
nature for she herself,. but are also expressed in the relationship, 
and in every sphere of her life. At the sametime they reproduce 
the authoritarian and hierarchical; models perpetuated beyond 
the family sphere. 

Inspite that domestic violence against women is widespread, 
society undervalues this phenomenon and its effects. Thus the 
police regard this as a less serious form of violence than that 
which occurs between those unknown to each other. The legal 
and judicial system show a great weakness in punishing those 
responsible, and society often blames the victim for having 
provoked the punishment, or ignores the situation considering it 
part of the private life of a couple. 

Therefore, the ineffectiveness of the justice system in 
confronting domestic violence is a result of the coexistence of 
women of social control - one private and the other public- with 
the same object, the maintenance of this order, and the resulting 
difficulty in confronting each other. As the man is empowered 
to maintain the social order of his home, so is the justice system 
in this right in the public world, outside of the home. Thus in 
the course of doing his duties the man “exceeds” his duty and 
hits his wife or companion, it is unlikely that the justice system 
will punish him given that this action only expresses an 
“exaggerated” role seen as necessary for the maintenance of 
this order. In this way the weakness of the justice system in 
condemning private violence of men against women succeeds 
in legitimizing it, creating the image that this violence is an 
acceptable means of controlling women. There exists, an 
acceptable means of controlling women. There exists, however, 
limits to this violence differentiating between “moderate” 
aggression from that which threatens a woman’s life, which is 
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likely to being sanctioned by the justice system. 

Domestic violence against women is, as such, a social 
phenomenon, given that it affects the major part of women 
during at least one state of their lives (as expressed by Galtung, 
when a million husbands...) At the same time domestic violence 
against women is a gender phenomenon in the sense that it 
affects women as a group. As such it is introduced into a system 
of power relations in which women cannot count on much 
support from police and judicial institutions and do not have 
sufficient political clout to generate legislation in their own 
favour. 

Taking a human rights perspective Charlottee Bunch notes 
that a significant proportion of the world population is subjected 
on a ideal, basis to torture, famine, terrorism, humiliation, 
mutilation, and even assassination simply because they are 
women. If any other human group was similarly maltreated 
and assassinated this would be considered a civil and political 
emergency and a grave violation of human rights. However, in 
spite of clear and demonstratable examples of death and abuse, 
the rights issue, that which signifies a theoretical and practical 
problem of grave consequences in how society visualizes and 
treats matters fundamental to the lives of women.’ 


2. TYPES OF VIOLENCE AGAINST WOMEN 


The material for this section is based on a research 
conducted by Isis International, commissioned by UNIFEM. 
Violence against women in Latin America and the Carribean: 
Information and Policies.° 

In the family sphere we have domestic violence which can 
be defined as “an act committed within the family by one of its 
members, which seriously harms life body, psychological 
integrity, or the liberty of another member of the family.° 

Another definition that accentuates the values involved , 
states that domestic violence is the product of the existence of 
patriarchal traits at the familial and social level which contradict 
other values of equality and liberty also recognized by society, 
thus creating a new range of conflicts.’ 

Emphasizing the effects of this violence, this is defined as 
the abuse which generally occurs between members of the same 
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family in a couple or between people who at a given moment 
in their lives are living together. This abuse occurs almost always 
in the family home and consists of (a) physical aggression, 
minor and major blows (burns and damage to internal organs); 
sexual abuse in other words rape, and in extreme cases 
asSasSination or feminicide and (c) emotional abuse which 
includes manifestations including psychological degradation, 
verbal humiliation, continual threats of abandonment, the threat 
of physical abuse, economic blackmail and imprisonment in the 
home.® 

This domestic violence is manifested in: imprisoning the 
woman in the home, sexual harassment to the point of rape, 
psychological cruelty, and physical aggression. 

The majority of studies show that women are the principal 
victims of domestic violence and define a maltreated woman, 
therefore, as a woman who is mistreated by her boyfriend, 
husband, or other male with whom she is involved in an intimate 
relationship, and who is assaulted verbally or physically by her 
companion. One incident, of abuse by a man does not necessarily 
define a woman as maltreated. It remains, however, for the 
incident to be repeated only once, and for the woman to remain 
in that relationship, for it to become an abusive situation.’ 

In the workplace labour violence is manifested through sexual 
harassment generally by a superior, and which affects attainment 
of a position, stability in a job, and possibilities for advancement. 
Labour violence is connected to discrimination in the workplace 
and wage discrimination suffered by women. The first refers to 
discrimination in access to jobs and advancement to the executive 
level, and the second to differences in salary between women 
and men working in the same position. Also, this explanation 
can include the exptrapolation of a service role for women to 
that of a working role. 

In the sphere of communications we find violence in the 
social media which is manifested through pornography, 
advertising in print, radio, and television and in the language 
used in referring to women. 

In the institutional sphere we find political violence with its 
expression in repression and torture, prison violence towards 
female inmates in their capacity as women and as prisoners. 
Here, violence is also associated with internal war, armed 
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political conflict within the community. (Examples are Peru, 
Nicaragua, El Salvador and Guatemala.) 

Also contained in this spehre is that which is being termed 
violence in medical attention and which refers to situations in 
which women are exposed to during labour and delivery- 
unnecessary cesareans, or those done without consultation-in 
the sterilization of women carried out without their consent, in 
obligatory family planning, and also in the doctor-patient 
relationship. 

In the sphere of institutional violence, racial violence is 
also included crosses the spheres already mentioned, but contains 
its own specifications, connected to sexuality. Here prostitution 
and the conditions of life it implies, rape, the trafficking of 
women, sexual tourism, and in some cultures outside the region 
the sexual mutilation of women and the sale of brides, can be 
pointed out as examples. 

The spheres and manifestations of violence described above 
have been limited to those areas specific to women and 
recognised as such by those involved. This does not mean that 
other manifestations and situations of violence do not exist, but 
rather that they are not specific to women. These include internal] 
conflict apartheid, deterioration of the environment privation of 
means of subsistence, and social discrimination, among others. 


3. ATTITUDE OF WOMEN VICTIMS OF VIOLENCE 


We believe that in all the manifestations of violence noted 
above, the attitude of women is the result of a combination of 
factors, psychological, socio-economic, and cultural associated 
with a model of authoritartian relations. These have reinforced 
in her attitude of passivity and submissiveness in front of the 
problem. 

Traditionally, women have been socialised to recognize 
themselves under the “ownership” of men, and as also happens 
in the education of her children, he has right to correct her. 

For centuries violence against women in the family sphere 
has been considered “natural”. Let us take several examples: 


Marco Poncio Caton, in the year 200 B.C. said: 


“The husband is the judge of his wife; his power has no 


Analysis of the Causes of violence Against women 247 


limits; he can do what he wishes. If she has committed an error, 
he punishes her; if she has drunk wine, he condemns her; if she 
has had commerce with another man, he kills her’. 

In the 14th century common-law we find....”It is well that 
a man hits his wife without hurting her or killing her for 
disobedience to her husband”. 

Some studies attempting to understand the problem and the 
women victims of violence come from the psychological sphere. 
These define the personality profile of these women assuming 
the causes of their own problems. 

Therefore, one comes to understand violence as a form of 
control, in which the woman loses her self-esteem, freedom, 
and dignity. In other word social and cultural traditions endorse 
the violent conduct towards women. These are complemented 
with an analysis of the psychological understanding of the violent 
marital interaction and the difficulties confronting the women 
to leave the situation or to understand why she remains in it. 

Society encourages women to be dependent and submissive, 
and men to be violent and aggressive. The norms of socialization | 
which are used in the education of children contribute not only 
to differentiate male and female activities but also to perpetuate 
violence. This is based on rigid models which associate 
aggressive conduct with masculanity and passivity with 
femininity. In this manner male children are not only permitted 
to demonstrate openly their aggression and to fight, but rather 
this conduct is expected of them. Female children, on the other 
hand are not permitted to use physical force to resolve conflicts 
and has a result develop other ways of channelling their 
aggrerssion. 

Violence is not only encouraged among male children but 
rather it is perpetuated through the violence they suffer and 
learn to exercise through the model to their fathers. Research 
has demonstrated that the more violence inflicted on a child by 
his parents the greater the probability that he will in tum become 
a violent adult. This relation between violence and punishment 
is especially valid for male children. It has been demonstrated 
in other countries that boys are more frequently hit, twice as 
often as girls, and more frequently by their fathers.'° Boys, as 
a result, have a greater predisposition towards violence because 
this is the way they have been raised. The picture is completed 
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with the violence they observe in their own homes. Thus, the 
same model identifying masculinity with violence permits a 
man to resolve domestic conflicts with an auhoritarian use of 
force over his wife, forcing her to submit through violence. 
This “right” is the same that the male child learns to use later 
himself when he marries. 

Paradoxically, female children, belonging to the oppressed 
sex, are educated to be peaceful. They are taught to be care- 
givers and educated, and to take responsibility for the well- 
being of others, to share power, to resolve conflicts through 
non-violent means, and to create egalitarian structures. Men, on 
the other hand are taught to conquer and to kill, and to relate 
through violence. Under these conditions, it is structurally 
impossible to achieve domestic, social or international peace, 
because aggression and conquest are considered as part of 
masculinity, while conditions for peace are negatively associated 
to half of the population excluded from power. 

We all fear violence and being attacked. However, the sexual 
socialization model favours the transformation of this fear into 
more violence, in the case of men. On the contrarty , violence 
is accepted as a fatality in the case of women. Thus it has been 
stated that “men are conditioned to struggle against their fear of 
violence, not only by developing a capacity to use it competively 
with their equals, and oppressively with their inferiors. Women 
are conditioned to struggle against their fear of violence not 
only by developing a behaviour of adaptation and avoidance, 
but also by learning to live with violence as an intrinsic part of 
human nature. Women are allowed to express their fear of 
violence because they must live with it and avoid it at the same 
time. Exteriorizing fear is feminine in women but shows 
cowardness in men. Truly, male children and men are pushed 
to be more fierce, more aggressive when they feel fearful. Fear 
becomes aggression in men and submission in women." 

Leonor Warker’s psychological study’? on why battered 
women cannot visualise alternatives is a contribution to reflect 
on. 

From the psychological perspective of learned 
defenselessness it describes the development of domestic violence 
based on three aspects: 1) A woman’s motivation to change her 
conduct decreases as a consequence of repeated battering 
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episodes; 2.) She believes her possible response will be a failure; 
3) Generalizing her defenselessness, she thinks she will not be 
able to give an end to the situation. 

In this way, the woman gives up on making changes, learns 
to live under fear and believes it is impossible to, modify the 
conjugal situation. 

Adding the work done with battered women to this 
perspective she developed the so called “violence cycle” to 
understand the violent interaction between a battering man and 
a battered women. 


The cycle develops through three phases of varying intensity : 


— accumulation phase 
— explosion or acute battering phase 
—  repentive or phase of calm 


She indicates that generally or previous to physical violence 
there is psychological aggression where the woman’s value is 
lessened. To this she responds without anger, but with feelings 
of guilt. 

It seems that the studies which propose a causal relation 
between women’s personality traits and abusive situations are 
not conclusive. Therefore we have limited ourselves to the 
consideration of other women’s aspects, such as her socialization 
which appears to be way of learning to tolerate violence. 

The woman would learn behaviours to support the 
acceptance of submission: 


— fear 

— learned defenselessness 

— minimisation of abuse 

— isolation 

— ambivalence 

— internalization of oppression 

— low self-esteem 

— hope for a change in the situation 


The traditional femenine role would prepare them for the part 

of potential “victims” by rewarding and accepting them if they 

respond as expected: passive, submissive, dependent, sweet. 
Using the Chilean case as an example, according to the 
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“Estudio sobre viokebcia demestica en mujeres pobladoras 
Chilenas’’,’’ the acceptence of violence by women is an attitude 
learned in childhood; it is natural for the adult woman to be 
sexually used by man, not being allowed to go out of the 
house, having to ask him permission to buy any article for the 
home; not being allowed to work; being responsible for the 
children’s reprehensible behaviour or any accident they suffer. 

When an act of violence occurs, the majority “defends herself 
or cries” the rest “hides, leaves or asks for help, but a large 
portion admit they do not undertake actions to solve the conflict” 
more than half feel powerless and 20% feel guilty. 45% do not 
report or tell if they have been subject to violence because it is 
a private matter; 39% because “it leads to nothing “ as legislation 
favours men; they express fears of being battered again being 
thrown out of the house not being given money, or the man 
using the children to get even. 

We think there is little research on this topic,but it is being 
raised as a social problem which involves society as a whole 
and which requires integral solutions . 


4. STRATEGIES TO CONFRONT THE PROBLEM, OF 
VIOLENCE AGAINST WOMEN: THE CASE OF LATIN 
AMERICA AND THE CARRIBBEAN 


A. STUDIES AND PROGRAMS * » 


One of the major problems faced by women is domestic 
violence,. which appears as the most typified and extended 
manifestation in all countries in the Region. 

Domestic violence has been typified par excellence as 
conjugal violence, and specifically as physical abuse committed 
by man against women. It is worth mentioning that lesser 
attention has focussed on actions and studies on violence against 
children in the family. 

The diagnosis of this continent reveals that domestic violence 
is increasingly being considered as a social problem, and as 
such an obstacle for the democratization process several countries 
are committed to. This is expressed by the growing sensitivity 
of public opinion; the implementation of actions designed to 
overcome it; the statements formulated by social organisations 
and the increased bibliography dealing with the subject since 
1987. 
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However, there is a lack of statistics and more precise 
diagnoses based on quantitative information which measure the 
problem by country, by sub-region and a lack of instances, such 
as the National Statistics Institutes and the Courts, which 
incorporate the measurement of the problem. 

Another form of violence against women which is considered 
important, although to a lesser degree than domestic violence is 
sexual violence. Both programs and studies typify it as rape, 
sexual harassment and, secondarily, prostitution. 

The actions being implemented are directed mainly to give 
psychological and legal assistance to the victims of violence. 
However, institutional and group efforts in this area are blocked 
by a legal system which tends to make processes longer and 
more complicated. Victims of violence are thus discouraged to 
report their cases. 

Given the lack of generalized conscienceness on the meaning 
and magnitude of rape, women’s organisation have led to direct 
part of their work to uncover this problem. 

Prostitution appears as a study topic which is dealt with 
more than depth than rape. In fact, it has been analysed as a 
manifestation of violence against women which originates in a 
deprived socio-economic context constitutes a strategy for 
survival. In this sense several studies on marginality in urban 
areas in the region see prostitution as a phenomenon associated 
with scarce employment opportunities for women. 

In the institutional context, political violence against women 
in the region is linked to human rights issues, incorporating 
gender specificities to the debate. This is the reason why in 
spite of all the political crises the countries have gone through 
up to this point their is no clear perception of this type of 
violence against women. 

The two issues most dealt with this area are, on the one 
hand, the physcological consequences on women of politically 
oppressive regimes and on the other the characteristics of 
repression and torture with rape as a common practice. 

There is lack of studies and programs relative to political 
violence. However, in the past two year international gatherings 
on human rights that incorporate the theme of women have 
taken place, thus enabling the typification of this form to violence 
in more depth. 
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Also in the institutional context the so-called violence in 
medical attention is becoming a discussion issue. The problem 
of racial violence is slowly emerging, associated with the 
women’s condition. This is happening in countries with a black 
population such as Brazil and the Carribbean countries. 

Violence at work has been treated from the perspective of 
discrimination regarding labour and salaries which affects women 
due to gender. Programs dealing with this issue are centered on 
two areas : 

First, sexual harassment at work and second discrimination 
faced by women. On the first aspect, actions are geared to 
create instances for affected women to report them as a defense 
mechanism for women’s rights. The studies show sexual 
harassment at work as the main issue linked with violence at 
work and has a frequently used mechanism for job stability and 
advancenient. 

Regarding the second area, or discrimination at work, there 
is a range of analysis which look at the issue from different 
perspectives. The great majority agree in pointing at this factor 
as the major limitation for women’s insertion in the of labour 
and as the basis which serves to support and practice violence. 
Organisations with programs in this area are active in providing 
legal assistance and in dissemenating knowledge about legal 
instruments and international agreements which favor women 
workers. 

Violence in the social media in the Region has been studied 
from the perspective of women’s image and the stereotypes 
presented by the media. However, pronography has not been an 
object of study even though women’s organizations perceive it 
as an extreme form of violence in this area. A similar lack can 
be observed by analyzing programs which do not have specific 
actions to deal with the subject. 

It should be mentioned that a great part of the actions 
implemented by governmental and non-governmental 
organisations deal with all manifestations of violence against 
women, without emphasizing any of the forms earlier described. 
They are generally oriented to denounce and sensitize women 
as well as the public on these issues. Secondarily, they provide 
legal and psychological, support to women victims of violence. 


Analysis of the Causes of violence Against women 253 
B. INSTITUTIONAL MECHANISMS 


Several instances exist in the different countries to confront 
the issue of violence against women. 

Institutional mechanisms are understood as structures and 
processes created by women, governmental and non- 
governmental organizations, whose main objective is to provide 
support to the victims of violence and, in some cases, to senstitize 
the victims themselves and public opinion. Among the 
institutional mechanisms indetified in the Latin American region 
and in the bibliography analyzed by Isis International are the 
self-help groups, support groups, shelters, legal offices, women’s 
police stations and women’s government departments. 

The Self-Help Groups or support groups provide women 
who live in a violent setting within their families and do so 
guiltily, a space for meeting and identification. Therefore, the 
basic objective is affective and psychological support, which is 
gradually supplemented with legal and sexial assistance. 
According to the information available the self-help group does 
not contemplate among its actions providing mateial support 
for women who have been successful in breaking the violence 
cycle. It has been, above all , the fundamental space created by 
the women themselves to analyze and debate violence against 
women and which has triggered further analysis and the 
sensitizing of their institutional contexts. 

Shelter Homes are another institutional mechanism recently 
created by country of the region. The main objective is to provide 
a temporary home to battered women and their children and, 
secondarily, to teenage mothers, raped women and prostitutes. 
The longest experience is that of Casa Protegida Julia Burgos 
in Puerto Rico, an institution which gives support, protection 
and orientation to battered women and their children. 

The questioning of shelter homes by some organizations 
should be mentioned. This is the case of Costa Rica's Centro 
Feminista de Informaci6n Y Acci6én, CEFEMINA, which 
considers them as a partial answer to the issue of battered women 
because of the economic dependence, social pressure and feelings 
of self-guilt which are frequently associated with their situation. 

Legal Offices or Legal Counseling is another institutional 
mechanism, most of which are non-governmental organisation 
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in the region. This mechanism is relevant in that it reflects the 
importance assigned to legal counselling as a basic tool and, in 
some cases, the only tool to support women victims of violence. 
Given the evolution of legal offices, it is likely that many of 
them will become institutionalized as legal clinics. 

Another mechanism,Women’s Police Stations establish 
themselves in Latin America from 1985 on, with the creation in 
Brazil of the so called Womens Defence delegations,which 
formed part of the State Security Departments. Their main 
objective is to receive report from women victims of violence 
through specialised police women. 

According to the 1988 report of the National Council of 
Women’s rights, there are in Brazil about 80 women’s police 
Stations distributed throughout the states. 

The importance of these stations in Brazil has been the 
wide coverage of women who report aggressions mainly in the 
domestic setting. secondly it has proved to be a tool to sensitize 
the rest of the population regarding the extent and characterstics 
of the problems 

Since 1987, other countries in the region such as Argentina, 
Uruguay, Peru and Costa Rica, have created specialised places 
to assist victims of domestic violence and other aggressions. 
Among them are the First Women’s Police Station, Province 
of La Plata Polie (Argentina); the Women’s Police Headquarters, 
Montevideo (Uruguay); the Police Station for Women, Lima 
(Peru) and the Women’s Delegation San Jose (Costa Rica). 

There also are multi professional public bodies specialized 
in sexual crime, among these are the first specialized agency on 
sexual crime, general attornery’s office in the Distirto Federal 
(Mexico) and the Centre to Assist Victims of Sexual Aggression 
CAVAS, with the Intelligence Police in Chile. 

Women’s Governmental Organisations in the region have 
been, during this decade, the main organizations channelling 
integral actions against women. This has been possible due to 
their countrtywide scope; secondly because they are able to use 
social media and indeed do so. especially television and radio, 
in Campaigns to sensitize public opinion; thirdly, because to the 
extent they can co-ordinate their work with other public 
institution they are able to undertake preventive actions at the 
intersectoral level and set off legislative measuses. 


Analysis of the Causes of violence Against women 2a5 


The influence that international agreements which emphasize 
discrimination against women have had on the creation and 
workings of these organiszation should be mentioned. It 
constitutes a reference framework to understand violence against 
women. In this sense, the Nairobi Forward - Looking Strategies 
for the Advancement of women 1985,’° and the Convention on 
the elimination of all forms of Discrimination against Women 
of 1979,’ have played a dynamic role. 

With respect to violence within the family, a special 
contribution has been made by the expert group meeting on 
Domestic Violence with Special emphasis on its Effects In 
Advancemnt of Women, with headquarters in Vienna.’ This 
meeting was a step forward in the diagnosis of the problem and 
in the methodologies to deal with it. 

Another important contribution in the United Nations 
publication “Violencia en Contra de la Mujer en la Familia’, 
1989," which gives a geneal overview of domestic violence 
worldwide based on 30 case studies and on the anaylsis of 
publications on the subject produced by the United Nations 
system as well as by inter-governmental and non-governmental 
organisations. Government departments for women have 
developed a range of actions oriented to dealing with violence 
against women in various countries to the Region. We will 
mention a few examples: } 
— In Costa Rica, the women’s defense counsel under the 
Ministry of Justice are responsible for the Defensora de la Mujer, 
(created by the law to promote social equality of women, No. 
7142 on March 1,1990, ) has the protection of women’s rights 
as its main objective, To this end , it promotes policies programs 
projects research and actions to advance equal opportunities 
among the sexes and to favour actions geard to the improvement 
of women’s condition. The Women’s Delegation operates within 
this context with the objective of receiving reports, handling 
information, investigating and punishing any act of aggrerssion 
against women. (Ministry of Culture , Youth and Sports, Centro 
Nacilnal para el Desarrollo de la Mujer, San Jose, Costa Rica: 
CMF, s,f) 


— In Venezuela, the Ministry of the Family, through the sectoral 
office for the promotion of women and the Judicial assistance 
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office, has undertaken the defence of the family against Abuse 
program since 1984, based on a preventive function (sensitization 
workshops), education and orientation. These bodies carried out 
a second program called Free Legal Assistance, which assits 
poor women on various areas, inlucing abuse. 


— In Panama, their task force on Family Violence is created 
in January1987, as a support unit for the Ministry of Labour 
and Social Welfare and. under the National Department for 
Children and Family (Resolution DM1/87). The Task Force is 
made up of representatives from governmental and non- 
governmental institutions and has the following objectives and 
activities; implementation of studies and research family 
violence; promotion and implementation of work programs in 
this area; provision of technical, legal, medical and social 
assistance actions for the prevention and management off family 
problems in order to strenghten the family. 


— In Brazil, the creation of the national council for Women’s 
Rights under the Ministry of Justice, is the main axis supporting 
as integral set of policies on violence against women. Even 
though the Council is a public institution it has been able to 
assemble the initiatives of the feminist movement of and of 
women’s organizations, the main drive in the defence of 
women’s rights in the country. 


— In Chile, the recently created National Women’s Office , 
SERNAM, has as its objective the creation of a program to deal 
with the violence against women, covering legislative aspects, 
sensitization campaign and co-operation in the training of 
specialized police staff, among others. 


— In Argentina, the Women’s Undersecretaryship, created in 
1987, under the Ministry of Health and Social Action’s 
Department of Family and Human Development, carries out 
actions in the fields of training, dissemination, technical and 
financial assistance and legislative action; all within the 
framework of the National Program for Prevention and 
Assistance to Victims of Domestic Violence. The main objective 
of this program was to raise the level of awareness of women 
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victims of domestic violence about their rights which sensitizing 
the public and promoting their solidarity with the women at the 
same time. The mechanisms used to this end are assistance and 
prevention centres, training, disseminatoin, technical and 
financial aid and a National Meeting. 

The centres which operate as self-help groups; provide family 
and individual psychological care, legal aid, legal sponsorship 
and social assistance. 

The importance assigned by the Women’s undersecretaryship 
to the training of police staff as social agents who the victims 
of violence resort to for help should be highlighted. This training 
involves a plan which includes the sensitizing of police staff, a 
module on the topic and discussion and training workshops for 
the staff assigned to this function. 


— In Equador, the National Women’s Office, under the 
Ministry of Social Welfare carried out a sensitzation campaign 
in 1988 called “Non Violence Against Women”. This campaign 
included radio spots in approximately 30 national stations and 
television spots in the national networks. It also produced posters 
distributed strategically through out the country and in public — 
and private institutions, This experience showns how efffective 
a sensitization campaign can be when there is co-ordination 
between governmental and non-governmental organisations. 


C. LEGISLATIVE MEASURES 


During the mid-80’s several countries in the region have 
given rise to legal initiatives regarding violence against women. 
Practically all these initiatives orient themselves to the theme of 
domestic violence with a level of specificity which allows the 
implementation of concrete measures in this respect. 


— In Costa Rica the theme of violence is formulated in the 
context of social equality of women considered a requisite to 
consolidate democracy in Costa Rica. Therefore legal measures 
with respect to violence are contained in the Law for the 
Promotion of Social Eqality of Women approved on March 1, 
1990, by the Plenary of the Legislative Assembly, and which 
covers all aspects dealing with political, social and economic 
rights, sexual protection and education of women. 
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This law proposed “the creation of the Women’s Defense 
Counsel to safeguard the fulfillment of the laws of the republic 
and to take prompt action in the case of discriminatory practices 
against Costa Rican women. 

Chapter IV on the Sexual Peortection and Against Violence 
establishes procedures for reporting sexual crime and protection 
and orientation programs for the victims of aggression by a 
kind person, of sexual aggression as well as prevention and 
legal responsibilities in the training of qualified legal staff. 


— In Puerto Rico several instruments favouring women in the 
civil and labour contexts have been incorporated in the legislation 
between 1985 and 1988. These include penalization of sexual 
harassment in the work place (Law no. 17 of March 8, 1988) 
and norms to protect victims of domestic violence, with regard 
to the latter, public policy provides protection and assistence to 
the victims and witnesses in a judicial process as well as 
during the investigation (Law no, 77 of July 9, 1986), including 
the provision of shelter to the persons involved (Law No. 28,.of 
Junel9, 1987). At the same time, the confidentiality of 
communications between the victim and her advisor is 
established (Law no.30 of June19,1987). The country subscribed 
to the declaration of November 25 as the “Day for no more 
violence against women” (Law No. 18 of May 18, 1987). 
The law for the Prevention and Intervention of Domestic 
violence is signed in 1989. This project underwent several 
important change in the legislative process. It was elaborated 
by the Commission on women’s issues which worked closely 
with feminist groups and other women’s organizations. It 
contains five articles destined to prevent and penalize abuse 
crimes, abuse by threat, abuse by restriction of freedom , and 
conjugal sexual aggression;to empower tribunals to issue 
protection order for the victimsof domestic violence and to 
establish an easy and speedy mechanism for the adjudging of 
such orders ; to allot funds to the Commissions on women’s 
Issues to divulge the Law and to offer direct training to the 
professional working with survivor victims of domestic violence. 


— In Trinidad and Tabago, at the time when women and 
public opinion were beginning to worry about the increase in 
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sexual violence the Commission for Legislative Reform was 
meeting to produce a new law on sexual offences. 

The project had two objectives; to assemble all the laws 
relative to sexual offenses and to update all legislation in the 
context of modern thinking in Trinidad and Tobago. In a sense, 
the project was too progressive. It contained a clause 
depenalizing homosexuality at a time when the country was 
anxious due to the rising number of AIDS victims. 

However, the clause which attracted the attention of public 
opinion the most was one which typified violation of the wife 
as a criminal offence called “sexual assault”. The typification 
of the crime did not require the offense to be proved in order 
for sentence to be pronounced. The sexual reputation of the 
affected person could not be used to as an argument in the 
Court. When the law reached the chamber of representatives, 
this clause had disappeared. Given the demands made by some 
organisations through the Action Committee for the law on 
Sexual offences by public opinion and by other community 
organizations, the Chamber accepted a revised version of the 
clause, which became law upon approval of the Act. In spite of 
the changes which weakened the law approval of the bylaw was 
a victory for women in Trinidad and Tabago. 


— In Argentina, the Project for a National Law on Domestic 
violence presented to the country’s centre in July 1988. is 
based on the need to introduce a civil appeal, for the victims of 
domestic violence, given the deficiencies of the penal system to 
prevent land act against these occurrences. 

The proposed legal road does not exclude the possibility of 
initiating penal action when there is evidence of a crime, it 
rather gives a judicial framework which allows action against 
the invisibility of violence within the family—frequently 
considered as an incident of minor gravity in order to prevent 
it or help treat it. 

The project intends to protect all the members of the family 
group by way of oral and summary proceedings which require 
the facts to be judged by family tribunals made up by experts 
who use therapeutic approach to deal with each case. 


— In Nicaragua, a draft legislation is elaborated in 1988 
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punishing the crime of abuse which is typified in article 1 as 
man showing lack of respect and consideration for the spouse 
Or partner in the form of physical or psychological aggression 
affecting her health, offending her honour or dignity. The 
remaining articles penalize the crime of abuse and establish the 
reporting procedure. This preliminary project is framed by a 
number of efforts to make the country understand and become 
sensitive to the problem of violence against women . 


— Venezuela, does not have legislative measures per se to 
prevent and eliminate abuse of women, because legislation does 
not typify it as a crime faced with this reality, the Ministry of 
the Family proposes two articles dealing with abuse in the 
workshop Document on Reform of the Penal Code related to 
Family and Women in Venezuela. Article 259 penalizes abuse 
of the partner and article 260 typifies this crime as “cause of 
suffering maltreatment; physical, psychological or moral abuse 
tending to degrade the person’s dignity”. 


— In Chile, a draft legislation on domestic violence was 
presented to Parliament in September 1990, to be discussed 
during the next ordinary legislative period of the National 
Congress. The role of the National Women’s office SERNAM, 
women’s organisations and females members of parliament in 
developing this initiative should be highlighted. 

The formulation of legal initiatives in some countries in the 
region has seen the active participation of professional women’s 
groups connected to the legal field. Among these are the 
Argentinian Association of women in Law related careers, the 
Brazilian Association of Women in Law -Related careers, the 
federation of Preofessional Associations Conapro Heroes and 
Martyrs of Nicaragua and the Venezuelan Federation of Women 
Lawyers. 

Most of the legislative studies oriented to analyzing the 
deficiencies of the current legal system and of the justice 
administration system in the area of violence against women. 

Other studies consider the problem in the frame work of 
discrimination against women in the legal context. However.there 
are no empirically-based systemizations which evaluate the 
effectiveness and efficiency of the law in the area of violence 
against women. 
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This would mean “examining the role of Law in the 
treatment of a violent relation, (....) it assumes, first of all, 
widenning of the approach normally used in the analysis of 
problems of legal nature, that is, approaching reality from the 
institutions, norms and legal practices in force given that the 
relation between law and violence refers directly to the 
composition of power relations, a phenomenon which is 
necessarily present in the daily personal experince of 
individuals’”’.”° 


D. MOBILIZATION OF WOMEN’S ORGANISATIONS 


It has been the mobilization of women’s groups and 
organization-especially the feminist ones-that after years of 
voluntary or poorly paid hard work has been successful in 
showing the existence and the importance of the problem of 
violence against women. 

After dissemination and sensitization, together with more 
knowledge on the subject and the development of specific 
methodologies which serve to train other women and carry out 
work more effectively there has been a proliferation of programs 
and projects which in many cases won the support of 
international institutions working on development. 

The above, together with the pressure of organized women 
and the influence of the United Nations Decade for women in 
the Region, has had an effect on several country governments, 
which assumed the issue and allotted funds to deal with it. 

This undoubtedly constitutes a major step forward in spite 
of the scarcity of resources and adopted measures because it is 
an official acknowledgment of the subject’s specificity and its 
gravity. 

In the context of the political, economic and social situation, 
it should be noted that the existence of a women’s movement 
capable of articulating, co-ordinating and lobbying has influenced 
significantly the measures that have been adopted both at the 
governmental and non-governmental levels, 

The action of women has developed through many instances: 
informal groups non-governmental organizations, mainly through 
dissemination and training actitivies, self-help groups and, more 
recently networks which allow the exchange of experience and 
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knowledge on the subject as well as on other topics related to 
the condition of women. 

Gatherings have also contributed to the exchange between 
groups and countries, towards a better understanding for the 
problem, its implications and ways to confront it. In spite of 
these efforts, one of the difficulties expressed by women’s 
groups is the lack of co-ordination between them, both at the 
national and regional levels. 

Possibly one of the most significant achievements has been 
to go across the socially—rooted image of “women’s 
problems”—such as violence which specifically affects them - 
as private matters. These problems are now being visualized as 
societal problems which affect all social institutions, mainly the 
family, where the typical hierarchical and authoritarian relations 
present in the countries in the Region are reproduced. 
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WORLD CONGRESS ON HUMAN RIGHTS, 
NEW DELHI 


Minority Rights And International Responses 
(Minority Rights Group) 


Alan Phillips* 
Introduction: 


This paper has been prepared from a submission made in May 
1990 to the United Nations Sub-Committee on petitions infor- 
mation and assitance, which reports to the U.N. Special Com- 
mittee on the situation with regard to the implementation of the 
Declaration on the granting of Independence to Colonial Coun- 
tries and Peoples. It has been prepared at very short notice for 
this congress (which may be obvious) to ensure that sufficient 
attention can be paid to the role that governments and UN 
agencies can play in avoiding minority rights abuses and in 
encouraging positive responses. 

The United Nations has deliberately avoided taking a seri- 
ous interest in Minority concerns, unlike the League of Nations, 
and has focused on Nation States. Minority rights, perhaps even 
more so than human rights, have been something of an 
embarassment to States both because of the reluctance to allow 
others to involve themselves in what they often perceive as 
their internal affairs and because minority rights can be misun- 
derstood as threatening the integrity of the nation state. Indeed 
the failure of states to recognise this as an issue has often been 
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supported by measures to marginalise minorities even further, 
sowing the seeds of major discontent in the future. 

In this paper I have avoided any definition of a minority, as 
such definitions are immensely difficult to agree upon and are 
often based on the perception of the beholder and who they 
wish, for their own reasons, to include or exclude. 

Often the phrase national, ethnic, religious or linguistic 
minorities is used in the United Nations and in itself is a partial 
limitation and so a partial definition. The Minority Rights Group 
has a wider interpretation which is based on the poweriessness 
of a group of people and can include numerical majorities 
(e.g.South Africa, Burundi, Gautemala Fiji, women or children). 

The paper starts with a brief historical introduction on the 
origins of many minorities, as such it has limitations in its 
general categorisations, and the brevity of its descriptions. It 
touches upon artificial boundaries, the early warnings of 
conflicts, root causes of refugees and for the committee on 
decolonisation, the situation in South Africa. 

The most important part is some suggestions on the ways to 
improve knowledge, understanding, information, encouragement 
and influence on governments through constructive, non-punitive 
international responses. It may be useful for the working group 
to debate some of these and indeed others to lead to 
recommendations in a resolution from this meeting. 


Minorities and Colonialism 


In the analysis of minorities it is recognised that there are 
a number of distinct categories, some of whose problems had 
been created or exacerbated by colonialism. 


Indigenous People 


First the longstanding minority situations resulting from 
European migration and settlement in other continents; aboriginal 
populations had been overrun by colonists equipped with a much 
more modern technology, as in North and South America, 
Siberia. Australasia and parts of southern Africa. Here, despite 
terrible losses during the early years of contact, the survivors 
had sometimes continued their old way of life by retreating into 
the least attractive environments of desert or mountain or forest 
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or tundra, until the mid-twentieth century they were again 
disturbed by the pressures of the modern world seeking oil or 
minerals or water power or timber or plantation sites of fisheries. 

Although decolonisation has not had an impact on these 
groups, the greater global concern for the environment, the late 
recognition that these people have a wealth of understanding of 
how to live with nature make the suggestion that this committee 
may in future consider environmental: issues particularly 
appropriate. 


The Inheritance of Slavery 


Next the minority situations stemming from the forced 
migration of Africans to the New World during the period of 
the Atlantic Slave Trade. The Africans, unlike the Aborigines, 
could survive and multiply, in daily contact with the colonists 
of European origin. It was their enforced servile status, endured 
through three centuries of racism, that mainly impeded the natural 
processes and cultural assimilation, and which has left them, (a 
whole century after emancipation but subject to continuing 
prejudice) as a series of more or less disadvantaged minorities 
in most of the countries of the America. 


Colonial Migration 


Thirdly, there are minorities created specifically to support 
colonial rule, usually as a result of the need for certain kinds of 
labour or technical skills not locally available. There were the 
Indian plantation workers who migrated during the mid- 
nineteenth century to almost every colony where sugar had 
previously been cultivated by black slaves - Mauritius, Natal, 
the Caribbean, Guyana, Fiji. And a host of other’Indians - 
merchants, artisans, clerks and soldiers - whose presence alone 
made possible the establishment of British Rule in Malaya and 
Burma, in East and Central Africa, as also in parts of the Pacific. 
Chinese migrants performed the same functions in Dutch, French, 
British and American colonies in South East Asia. There were 
the Lebanese in West Africa, the Greeks and Cypriots in the 
Belgian Congo. All these minorities were secure enough so 
long as colonial rule lasted. Often they enjoyed a measure of 
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economic and social privilege in relation to the indigenous 
inhabitants of their lands of adoption. The essential 
precariousness of their position became apparent with 
decolonisation. 

There are also those who came as colonialists and remained, 
on occasions converting some of the local population to their 
religion and their language’s; often hundreds of years ago. 


Post Colonial Migration 


Fourthly, there were the minority situations arising from the 
period of rapid economic growth which has occured in the 
industrialised world in contrast to the extreme poverty of the 
South inherited since colonial days. These groups, who fled 
acute poverty and the deprivation of social and economic rights, 
often live in poverty in industrialised countries, experiencing 
prejudice and racism. The position of immigrants from the 
South refugees and gypsies can lease no justification for 
complacency in the North. 


Artificial Boundaries 


There are a number of other types of minority and historically 
an important group has been formed by the creation and changes 
in boundary of nation states. National minorities in Eastern 
Europe have been caused by the break up of the Austro- 
Hungarian and Turkish empires after the first world war and 
the creation of new nation states, often insecure and fragilely 
held together. The origins of others lie deep in the distant past. 

Mr.Chairman, it is not my intention to dwell upon the 
parallels elsewhere, suffice it to say that there was a failure in 
the colonial period to provide effective policies backed by 
substantial resources, to resolve these issues and it should come 
as no surprise that ethnic, religious and linguistic minorities 
should be an important and delicate issue within new states. 


Early Warnings 


In the last few years much more attention has been paid, 
particularly in Scandinavian academic circles and in the United 
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Nations Secretary General Office, to the crucial area of early 
warnings on conflicts both linked and unlinked to decolonisation. 
Our experience at the MRG shows the immense difficulty in 
moving beyond warning of the potential for a conflict (this is 
central to our work with minorities) to giving early warnings of 
when a conflict will develop and establishing systems to 
anticipate and prevent this. The complexity of changes in social, 
economic and political conditions, as well as randorn factors 
leading to new infringements of human rights should not be 
underestimated. Furthermore, we need to be careful in assuming 
that the axiom of wishing to resolve a conflict, is shared by all 
the parties or indeed by all parts of all parties. Conflicts 
themselves are often seen as a means of resolving problems 
including by those who suffer from colonialism in its various 
forms and apartheid. 

It is important to be realistic as we move from the theoreti- 
cal analysis to the practical interplay of complex political forces. 
This is not a justification for standing on the sidelines as ‘voy- 
eurs’ but a recognition that if an important job needs to be done 
it needs tc be done well. It merits substantial resources to allow 
for accurate and timely information collection and to enable 
excellent political judgements to be sought. The resources needed 
‘ may only be a fraction of those consumed in a conflict but they 
are nevertheless substantial. Credibility will be quickly lost if 
conflicts are not predicted at an early stage or if conflicts are 
predicted which do not happen and a reputation develops of 
“crying welf’. Consequently, MRG has concentrated on warn- 
ing of the potential for a conflict or in analyzing the root causes 
of existing conflicts involving minorities and this is likely to 
remain the major emphasis. 


Southern Africa 


We were pleased to hear of the value of our research report 
on Namibia to SWAPO and Namibia’s new government in 
drawing up the new constitution. It would appear that consid- 
erable care and attention has been given to avoiding ethnic 
conflicts and in view of the colonial history before the birth of 
independent Namibia, much help will be needed to break down 
the legacy of the past. It would be comparatively easy for for- 
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eign interests to deliberately exacerbate ethnic conflict between 
the wide variety of minority groups: Namibia’s efforts to antici- 
pate and prevent this deserve the fullest support and generous 
well-targeted application of international aid to unite all of the 
poorest communities in Namibia. 

Minority rights for us is championing the rights of the dis- 
possessed, those without power and those who are not heard. 
Our reports on South Africa, Namibia and Rhodesia (as it was) 
has shown this. It has nothing to do with supporting despots or 
encouraging numerical minorities to impose their dominance 
Over a majority, by subduing it by force. South Africa’s govern- 
ment, apartheid and institutionalised racism is a complete con- 
tradiction of the Universal Declaration of Human Rights and 
the draft UN Declaration on Minorities. Consequently, we are 
surprised to hear of President De Klerk’s recent concern for 
minority rights as, even today South Africa’s government has 
much in common with others who persecute peoples without 
power (minorities). It has directly and indirectly caused hun- 
dreds of thousands of refugees and literally millions of dis- 
placed peoples, it has devastated the economic and social struc- 
tures of the surrounding peoples and used its powex to subjugate 
numerical majorities and minorities. We look forward to the 
day when South Africa is really concerned about the powerless 
in Southern Africa and genuine minority rights. 


Refugees 


The failure to recognise the importance of minority rights 
has not let to the issues going away, indeed on many occasions 
it has eventually led to major conflicts and regional instability. 
Prince Saddrudin Aga Khan pointed out in his analysis on Human 
Rights and Mass Exodus: “There have been numerous instances 
where departures were precipitated because particular ethnic 
groups were denied work or the ability to pursue their former 
economic activity or education. This has been particularly noted 
where ideologies and policies have been directed against the 
previous social order and have cut across the interests and 
indeed human rights, of certain minorities. A clash is inevitable 
between the desire of certain nationalities to retain at least part 
of their cultural heritage and the policy of the central authorities 
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to phase out the distinct linguistic, cultural or religious patterns 
of a heterogeneous national population. Political unheavals fre- 
quently sacrifice the rights of minorities. The thrust to unify 
many newly-created nation-states has exerted severe pressures 
upon those who found it difficult to conform to the ideological 
line. Such minorities have tended to be used as scapegoats to 
divert attention from broader issues.” 

Indeed if you look at the recent annual review of the Uppsala 
University Institute of Peace and Conflicts Research it shows 
that of the World 111 major armed conflicts, almost two thirds 
of those involved conflicts between majorities and minorities. 
This is corroborated by UNHCR in its analysis of the country 
of origin of refugees and the root causes of the two million 
Palestinean refugees. 


Some Ways Forward 
A Declaration on Minorities 


It is comparativetv easy to throw criticisms at the system of 
government in a particular country without being sensitive to its 
history, its resources and international forces. It is much more 
difficult to make practical suggestions that fall within broadly 
agreed standards. This is why the UN Universal Declaration of 
Human Rights is crucial and why a UN Declaration on Minori- 
ties is long overdue. The failure to have a Declaration on Mi- 
norities implies that the subject is not important and its absence 
leaves the International Community without a constructive frame- 
work for discussion and improvements. It increases the chances 
of regional instability and conflict. 


Information 


The sub-Committee has given considerable emphasis to the 
need to provide good information on colonialism, apartheid and 
racism. It is important to monitor, to measure and thereby to 
manage a situation where the rights of peoples are threatened. 
Consequently, MRG believes it is important for: 


1. States to provide information on the numbers and location 
of minorities living on their territories with a description of the 
state’s policy on the rights of minorities and evidence of how 
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the policy is being implemented, particularly in relation to: 


Constitutional recognition of minority rights, laws and cus- 
toms. 

Guarantees of seats in governmental organs and access to 
intergovernmental organizations if the state is a party. 
Legal protection against incitement to racial, ethnic or re- 
ligious hatred. 

Participation locally, regionally and nationally in Govern- 
ment administration, the Judiciary, policing and the army. 
Democratic representation in society, including participa- 
tion in political parties and the ability to establish their own 
political parties. 

Participation in the educational system at all levels. 
Encouragement to learn and ability to practice their mother 
tongue. 

Opportunities to become self-reliant and to have equal op- 
portunities in employment, trading, owning, renting and cul- 
tivating land. 

The duty of government to obtain consent for development 
programmes and to protect traditional hunting places and 
their environment. 

Ability to move freely across borders and to meet together. 
Freedom of expression of their culture, religion and iden- 
tity, including support of cultural centres and activities to 
support its identity. 

Establishment of religious institution with the ability of mi- 
norities to choosing their own leaders. 

Right to the expression of opinions in the mass media. 


This monitoring and measuring should enable States and the 
International Community, including specialised agencies such 
as UNESCO and ILO to help in managing change and in pro- 
viding resources to redress past injustices often inherited from 
the colonial period. States may have to consider new legislation 
and even constitutional changes should their present practices, 
by restricting the rights of minorities, possibly lead to conflict. 
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2. NGO’s and Researchers 
Non Governmental Organizations and researchers: 


- Should be given opportunities, resources and encourage- 
ment to undertake primary research and publish results on 
minorities in the key areas indicated above. 


- Should be encouraged to establish intellectual framework 
of key indicators of minority rights and to suggest areas for 
remedial action citing models of good practice where pos- 
sible. 


- Should assist in developing networks of minorities, friends 
of minorities, academics and non-governmental organisations 
should be strengthened both to assist minorities in develop- 
ing a dialogue and to encourage decision makers to redress 
injustices. 


io) 


. Meetings and Conferences 


- Regional Conferences on Security, Cooperation and Devel- 
opment might valuably discuss policies and practices of 
promoting minority rights within nation states and develop 
appropriate treaty agreements. 


- Carefully constructed meetings of participants from Gov- 
ernments, NGO’s, Minorities and academics can monitor 
and seek constructive improvements in the rights of minor- 
ities. 


- The UN Human Rights Commission and the Sub Commis- 
sion on the Prevention of Discrimination and Protection of 
Minorities has an important role, although in both these 
fora the issue of the protection of minorities has been 
marginalised. This should be reversed and a UN Declara- 
tion on Minorities be adopted. 


- Bilateral meetings between governments and regional meet- 
ings (e.g. within the framework of ILO or UNESCO in- 
volving a range of NGO participants) should be encouraged 
to help advance specific minority rights. 
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4. Funding 


Many of the proposals put forward would require additional 
resources. Any efforts to improve the protection of minorities 
through additional rights should not be at the expense of dam- 
aging inter-community relations or by taking resources from 
majority populations. Resources are needed for research and 
monitoring, for discussion and planning, for arbitration and 
conflict resolution, for public education and information and for 
the implementation of the civil, political, cultural, social and 
economic rights described earlier. 

Such costs may be difficult to obtain from hard-pressed 
finance ministers or development aid programmes, but they are 
a small price to pay compared the human and financial cost of 
conflict, the concomitant expenditure on policing and arming, 
the welfare assistance to refugees and the damage that instabil- 
ity does to an economy. Serious thought should be given to 
special development funding for programmes for minorities and 
for their reconciliation with majority communities. 


Conclusion 


This paper is limited in its scope by its length and for the 
need to avoid specific country examples, which can be covered 
during the presentation and in questions. The proposals are 
modest and based upon a range of seminars and publications in 
recent years and do not suggest any thing remotably new. 
However, it is new for governments and international govern- 
mental bodies to take minority issues seriously at international 
fora. This has started and it is important to give strong encour- 
agement to practical ways to address minority rights at an in- 
ternational level recognising that many of the harmonious solu- 
tions have to be found locally between communities and these 
ideas may help in providing a good framework for this if taken 
seriously and with proper reflection by governments. 
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ETHNIC, SOCIAL AND RELIGIOUS 
CONFLICTS: RIGHTS OF THE MINORITIES 


V.T.Thamilmaran* 


One of the special equality problems facing the most nations 
today is the problem of disadvanged minority groups. (Probably 
the most difficult issue in the evolution of human rights is the 
question of rights of minorities.)With the establishment of the 
UN, the question of rights for minorities, nevertheless, was 
considered important and a special Sub-commission of the 
commission of Human Rights was established in 1947. It was 
named as the Sub-Commission on the Prevention of 
Discrimination and the Protection of Minorities. Its efforts to 
date have largely been futile. 

The prevention of discrimination seeks to secure that 
everyone, as individuals, are treated on an equal basis. In the 
human rights system the State is the nexus or the focal point, 
where the rights are organized and balanced. Firstly, the State 
itself, is obliged not to discriminate. It shall not give preference 
to anyone, or exclude anyone, on the basis of race, religion, 
language, ethnic etc. Secondly, the State is obliged also to protect 
the individual from social discrimination. Thirdly, the State is 
obliged to take affirmative action in order to compensate for 
past discrimination which have placed members of discriminated 
groups at a disadvantage. In order words, the elimination of the 
consequences of past discrimination may imply some degree of 
positive discrimination in the present. 


* Mr. V.T. Thamilmaran is a member of the Faculty of Law, University of 
Colombo, Sr Lanka. 
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In this background, the question of minority rights was very 
active during the preparation of the UDHR. Even the Secretariat 
went to the extent of endeavouring to include in the UDHR a 
provision for the protection of the rights of a “minority to use 
its own language and to maintain schools and other cultural 
institutions”. However, this attempt was defeated by the argument 
that the principle of absolute equality enshrined in the UN 
Charter and in many national constitutions militate the idea of 
minorities. Further, it was argued that the UDHR should not 
deal with rights which did not have universal applicability. As 
a result, the UDHR, like the Charter came out with a provision 
of comprehensive non-discrimination clause (Article 2). 

When the implemention of 1948 Resolutions of the GA was 
discussed in the Sub-Commission it was agreed that the most 
effective means of securing the protection of minorities would 
be the inclusion of an article in the proposed International 
Covenant on Civil and Political Rights. In this respect the Sub- 
Commission paid much attention on the basis of following 
criteria: The numeric size of the minority in regard to the 
dominant groups of the country, the question whether members 
of the minority were living geographically concentrated or 
whether they were dispersed among the other members of 
society, the national characterstics of the State, the origin of the 
state formation in the State (voluntarily, coercively or a mixture), 
and the question whether they were totally or only partially 
incorporated within the State’s territorial jurisdisction. 

The Sub-Commission also intended to classify minorities 
according to their own preferences: whether they wanted to 
remain separate minorities or to become integrated to a higher 
or lesser degree. It suggested in 1954 a proposed definition of 
minorities: “The term minority shall include only those non- 
dominant groups in a population which possess and wish to 
preserve ethnic, religious or linguistic traditions or characterstics 
markedly different from those of the rest of the population’. 
However, the Covenant on Economic, Social and Cultural Rights 
and the Covenant on Civil and Political Rights implicity and 
explicitly (Art.2 and Art.27 respectively) declare the rights of 
minorities to a limited extend. Art.1 of the both Covenants 
speak about the right to self-discrimination, the core right of the 
minorities’ rights. In this respect reference should also be made 
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to the Articles 2,6,14,19,20,22 and 26 of the ICCPR. 

It shoud be remembered that Art.27 of the ICCPR has been 
interpreted in various ways as to find out whether it in fact 
ensures the minorities rights for the individuals constituting the 
minority. In this regard mention can be made to the individualist 
approach as different to that of the collective approach. 

However, it is submitted that the right guaranteed by Art.27 
is a weak right, only establishing the responsibility of states, not 
to prevent individuals who belonged to a minority to do what 
is stated in Art.27. It is also argued that the practice of States 
and the Human Rights Committee under the Covenant dictates 
that State parties are under a positive duty to assist ethnic 
minorities in the preservation and development of their culture, 
language and religion. It was stated in the Committee that Art.27 
was drafted in a negative way as this gives an assumption that 
minorities have rights, but Art.27 merely called on States to 
ensure that persons belongings to such minorities “should not be 
denied’ specific rights it mentioned. But according to Ryszard 
Cholewinski, it is now widely accepted that the realization of 
minority rights under Art.27 can only be achieved through the 
provision of positive measures. 

Incorporating its study on the practices of minority protection 
as provided under Art.27, the Sub-Commission produced a report 
called Capotorti Report_which was accepted by the Commission 
on Human Rights as well. This report attempted to define the 
notion of minority and to outline the basic principles related to 
international protection of minorities. According to this Report, 
the minority is “a group numerically inferior to the rest of the 
population of the State in a non-dominant position, whose 
members being nationals of the State-possess ethnic, religious 
or linguistic characterstics differing from those of the rest of 
the population and they, if only implicitly, the sense of solidarily 
directed towards preserving their culture, traditons, religion or 
language. This definition clearly shows the invididualist appraoch 
concerning minority rights. 

Reference can be made to the specific arrangements of the 
UN Commission on Human Rights which adopted two 
procedures to ensure the protection of minority rights in very 
general forms. First of those is the ECOSOC resolution 1235 
(1967) which has secured powers to receive information about 
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violation of human rights from all available sources. Secondly 
by resolution 1503 (1970) of the ECOSOC the Sub-Commission 
appointed a working group to meet at least once a year, to 
receive communications and replies of the State Parties. The 
Sub-Commission, however, deals with cases showing consistent 
pattern of gross and reliably attested violations of human rights 
including racial discrimination, segregation, apartheid etc. A 
similar arrangements is provided for human Rights Committee 
under Art.28-44 of the ICCPR. It is generally criticized that 
these bodies have become the fora for political speeches and 
accusing phobia. 

As for the UN system is concerned, in relation to the 
protection of minorities, attention could be warranted to the 
following international instruments: 


(i) UN Declaration on the Elimination of all Forms of Racial 
Discrimination (1963) 
- Convention - (1965); 

(ii) International Conventions on the Suppression and Punishment 
of the Crime of Apartheid (1973); 

(iii) Convention on the Prevention and Punishment of the Crime 
of Genocide (1973): 


In the regional set-ups the most important instrument dealing 
with minority rights is the European Conventin on Human Rights 
(1950). Art.14 of this Convention expressly refers as national 
minorities whose enjoyment of fundamental rights is secured 
within the jurisdiction of a High Contacting Party. Read tlis 
with Art.19, it can be said that the Convention has seriously 
stipulated an international protection of minorities living within 
Europe. In addition to this arrangement, the Council of Europe 
has adopted a considerable number of reports, resolutions and 
recommendations concerning specific types of minorities. 
Mention in this connection may be made to the exposition made 
by Paul Seighart to the fact that Art.14 has no independent 
existence since it relates solely to the right and freedoms set 
forth in the Convention. 

The European System further provides instruments dealing 
with fixed problem like discrimination, participation in public 
life, improvement in Europe of mutual understanding between 
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ethnic communities, minority flows concerning Latin America 
(migration), missing persons, deportation etc. It also considered 
cases in respect of nomadic people, people of indefinite 
nationality and refugees as well. One of these resolutions of the 
Council deserves special attention: Resolution 192 (1988) on 
Regional or Minority Languages in Europe, adopted by the 
Standing Conference Local and Regional Authorities of Europe. 
The appendix to this resolution contains a draft European charter 
for Regional or Minority Language which is now under 
consideration of an ad hoc committee, appointed by the 
Committee of Ministers. 

The draft Charter consists of two sections: the first (Part II) 
sets out in general terms a number of fundamental principles 
and essential guidelines on which states are asked to base their 
policies on the recognition of regional or minority languages, 
their protection and teaching (etc.). The second section (Part IT) 
contains more detailed rules on the practical measures to be 
implemented in order to ensure the protection of the above said 
in several fields. However, the Charter doesn’t caution political 
rights of national minorities. It takes as standpoint the 
preservation of one element in the European cultural heritage. It 
thus preserves a cultural aim, that of protecting regional and 
minority languages. 

Although it doesn’t have the necessary binding force of the 
Signatory states,the Final Act of the Helsinki Conference on 
Security and Cooperation in Europe (1975) paid much attention 
towards protecting minorities living within their territories. The 
guiding principles I - X and the Declaration of the Right of the 
Peoples to equality and self-determination can be conveived as 
progressive steps in protecting minority rights. It is also not out 
of place to make mention about the Final Act of the Madrid 
Conference of 1983 in the footsteps of the Helsinki Act, has 
underlined the importance of making progress in the protection 
of the rights and persons belonging to the national minorities. 
It should be remembered that the proposals submitted by 
Yugoslavia at the Ottawa Meeting (1985) have made reference 
to the Helsinki Act and Madrid Conference as should be the 
basis for further progress and proposed international measures 
in order to preserve the cultural and national identity of the 
ethnic groups. 
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In the field of minority rights, our next focus must be turned 
towards the African Charter on Human and Peoples’ Rights. 
This Charter was approved in 1981 by the OAU Ministerial 
Conference at Banjul, Gambia. It has been observed by the 
Third World academics that the Charter overrides the other 
international and regional instruments of human rights by the 
adoption and introduction of a dynamic entranchment of ‘peoples’ 
into international human rights norms. The Preamble of the 
Charter speaks in unequivocal terms against racial discrimination. 
It aims at eliminating every kind of discrimination, especially 
those based on race, origin, the colour of skin, sex, language, 
religion or political views. Art 2 of the Charter prohibits 
discrimination on the basis of national or social origin and seeks 
to ensure the rights and freedoms recognised and guaranteed by 
the Charter for every human being. 

According to Art.13(2) all citizens are entitled to the equal 
right to access to public service of the country. This right is 
further strengthened by Art.13(3) as that guarantees equality in 
the access to public property and services. Art.19 makes 
unjustifiable the subjegation of one people by the other. Further, — 
Art.20 clebrately proclaims the inevitable and inaiienable right 
to self-determination of every nation. 

The protection of these rights have been entrusted in the 
hands of the African Commission on Human and Peoples’ Rights 
established under Art.30 of the Charter. Another characterstic 
feature of the Charter is the duty oriented obligations imposed 
on the people. Art.29(4) of the Charter places duty on individuals 
to preserve and strengthen social and national solidarity 
particularly when the latter is under threat. It is conceived by 
the drafters of the Charter that the emphasis on minority groups 
rights should not be a threat to national unity but go hand in 
hand with the national integrity. However, it is submitted, that 
this view cannot be extended to all cases where the people’s 
right to self-determination is involved. 

Art.17(2) provides that the promotion and protection of 
morals and traditional values recognised by the Community shall 
be the duty of the State. But whether these morals and values 
include the minorities’ cultural values is not clear in this 
provision. However Art.45 attempts to balance this situation by 
providing guidelines for the required legislators by the member 
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states on this field. As there is no judicial interpretation of this 
Charter available to date, it is difficult to propose the justifiability 
of these provisions as satisfactory in comparison with other two 
regional arrangements on the same field. 

The Charter of the Organization of American States (Bogota 
1948) has provided, in this preamble, a system of individual 
liberty and social justice based on respect for the essential rights 
of man. Art.5 of the Charter recognizes the fundamental rights 
of the individual without distinction as to race, nationality, creed 
or sex. Economic and religious rights are guaranteed by 
Art.29(a). Art.74(c) of the Charter places the responsibility of 
promoting basic educational programmes on one of the organs 
of OAS - the Inter-American Cultural Council’. 

The American Convention on Human Rights (1969) came 
into force in 1978. Its preamble reaffirms the intention of the 
signatories to consolidate a system of personal liberty and social 
justice. As widely enough to cover the minority rights, this 
Convention proclaims in its Preamble that the above rights are 
not derived from one’s being a national of a certain State but 
as based upon attributes of the human personality and therefore 
demanding for international protection. The state is obliged to 
ensure these rights to all persons. Art.1 declares that these rights 
should be protected and respected by states without any 
discrimination for reasons of race, colour, sex, language, religion, 
political or other opinion, national or social origin, economic 
Status, birth or any other social condition. 

However, a notable defect in this Convention is the absence 
of the right to self-determination which has been accepted as 
peoples’ includes minorities, the absence of this right deminish 
the standard setting quality of this instrument in the international 
forum. Further, there is no clear statement or provision regarding 
the right of minorities. As far as implementation is concerned, 
Art.33 provides the required procedural methods to be adopted 
in bringing a case before the Commission and the Court of 
Human Rights. 

There is no regional Charter or Convention dealing with 
human rights in the Asian Region. As such, it is consistently 
pleaded by the Third World Human Rights activists that there 
must be an adoption of human rights instrument atleast at sub- 
regional levels. Organizations like ASEAN, SAARC, ESCAP 
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and LAWASIA could provide general support for establishing 
a Regional Organization to adopt a convention setting out the 
rights guaranteed by international instruments. However, due to 
the diversities of cultural and linguistic backgrounds and to the 
pluralism in the legal systems make this task very difficult for 
the Asian countries to successfully draft a Convention. In the 
process of harmonizing these differences, attempts are being 
made in certain quarters towards the adoption of some sort of 
a bill of rights document applicable to Asian countries within 
their traditional and sensitive area of “rights” concept. 

Since these countries are confronted with major problems 
that have human rights dimensions and most of these cases are 
directly involved with minority rights, it is highly desirable to 
have regional cooperation to face these calamities. Major 
violations of human rights are reported from this region due to 
the application of draconian laws such as Prevention of Terrorism 
Act and Prevention of Terrorist and Distruptive Act 
indiscriminately to the issues of minority rights cases. The 
provisions of the national constitutions have proved to be failure 
to prevent abuse and misuse of executive and legislative powers 
in victimizing minorities. 

In conclusion, it is submitted, that as only 9% of the existing 
States have an ethnically homogeneous population and as 
common experience shows, tensions can and do evolve 
repeatedly in different regions due to the Suppression of 
minorities. In such situations, the problem of minority protection 
may be held as one which outgrowing national frontiers and 
demanding for an effective system of domestic and international 
guarantees in favour of the minority as a group which needs an 
unique international guarantee. In other words what is needed 
is the mutual obligation of the states to co-operative and establish 
a system of international protection in this respect. 
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ETHNIC, SOCIAL AND RELIGIOUS 
CONFLICT: RIGHTS OF MINORITIES 


Yeshi Choedon* 


In the present age, the issue which confronted the 
international community is the question of treatment of minorities 
within the nation-state system. Few countries on this planet are 
without minorities within their territories and few can point to 
history entirely free of conflict involving them. There is 
increasing consciousness of their distinct identity and minorities 
are beginning to exert pressure on national government to 
recognize their rights. The conflict involving the minorities and 
the State authorities has become the major source of manifest 
and direct violence in the world today. This phenomena brought 
to focus that the problem of treatment of minorities is related 
fundamental to prospects of international peace or rather those 
of finding a stable basis for that peace. . 

At the end of the First World War, the League of Nations 
evolved a system for the protection of linguistic, racial or 
religious minorities, which was founded in a series of treaties. 
However, protection of minorities by outside powers was by no 
means an innovation of the League of Nations. The tradition of 
embodying guarantees for religious equality in treaties involving 
the cession of territories or recognition of new states started 
since 1830 and since 1878, the protection had been by 
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international treaties. To this extent, the minorities treaties under 
League System were nothing new but the departure from the 
old custom lay in imposing upon the League the duty to watch 
Over the execution of the treaty obligations through its organ, 
the Council, thereby setting up machinery for permanent control 
in place of mere individual action. 

The motive for international protection of minorities under 

the League System were more political than humanitarian. The 
wholesale reorganization of States in Central and Eastern Europe 
at the end of the war left unsolved large-scale minorities in 
these States. These minorities could easily become a source of 
international friction if they were dissatisfied in the States. To 
avoid such eventualities, League System sought a solution by 
inserting in the peace treaties certain “guarantee clauses”. . 
« The settlements at the end of the Second World War were 
made on the basis of an even greater emphasis on the formation 
of nation-states i.e. of States whose populations were relatively 
homogeneous and the peoples in whose territories considered 
themselves as belonging to one nationality. These were attained 
not only through considerable redrawing of boundaries but also 
transfers of large numbers of peoples considered as minorities. 
Further, the post Second World War approach to the minorities 
question has to be essentially different from what it was during 
League era. The problem today has to be examined not merely 
as a European problem, but as a problem embracing all the 
countries of the world. When examined in this light it becomes 
not only much wider in scope but quite different in content. 
When minorities protection is applied to North South America, 
it involves the question of migration. When it is applied to the 
empire-owning countries, it involves the question of colonial 
and dependent territories. Also, it raises issues of political 
ideologies which did not exist at the time of the League of 
Nations. Naturally, the post second World World War stand 
towards minorities protection has to be influenced by these 
changes. 

Immediately after the Second World War it was generally 
considered that minorities themselves were not a source of war 
unless utilized to that end by a state challenging territorial status 
quo. Consequently, no longer was felt that sense of political 
urgency for minority protection, which was so much in evidence 
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at the end of the First World War. The emphasis appeared to 
have shifted and at the end of the Second World War. The 
appeal for minority protection was being based on broad 
humanitarian considerations. This is perfectly understandable. 
The occupation of Europe by the Nazis brought into its wake 
intense suffering on a wide scale. The physical extermination of 
masses of Jews, Poles, Ukrainians and others, stirred human 
conscience to its depth. At the end of the war, therefore, there 
was a natural desire to see that these bitter experiences did not 
repeat themselves and that human beings were secured 
elementary human rights. It found its best expression in the 
Atlantic Charter. No doubt, much has happened since then and 
amidst conditions of a “cold war” humanism has had to beat a 
retreat. Even at the San Francisco Conference, the opinions of 
statemen towards minorities were largely negative in character. 
Despite the high level of interest in human rights, proposals for 
the protection of minorities were lacking. As a consequence, 
the Charter of the United Nations contains no specific provision 
relating to the question of protection of minorities. It appears 
that the UN Charter was drafted without recognition of the 
minority problem as a significant item on the agenda of 
international relations. 

Minority protection first appeared as a possiole term of 
reference of the Commission on Human Rights in the preliminary 
draft of the report of the Executive Committee. Eventually, it 
was adopted by the Economic and Social Council as the basis 
of the work of the Human Rights Commission. In order to carry 
out the task effectively by the Economic and Social Council 
authorized the Human Rights Commission to establish a sub- 
commission on the Prevention of Discrimination and Protection 
of Minorities. One of the most major issues that recommended 
by the Sub-Commission at its fifth session was reported to the 
Commission on Human Rights. It was as follows: 


“Protection of Minorities is the protection of non-dominant 
groups, which, while wishing in general for equality of 
treatment with the majority, wish for a measure of 
differential treatment in order to preserve basic characterstics 
which they possess and which distinguish them from the 
majority of the population. The protection applies equally 
to individuals belonging to such groups and wishing the 
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same protection. It follows that differential treatment of 
such groups or of individuals belonging to such groups is 
justified when it is exercised in the interest of their 
contentment and the welfare of the community as a whole. 
The characterstics meriting such protection are race, religion 
and language. In order to qualify for protection, a minority 
must owe undivided allegiance to the Government of the » 
State in which it lives. Its members must be nationals of 
that state. If a minority wishes for assimilation and is 
debarred, the question is one of discrimination and should 
be treated as such’. 


During the debates in the Commission on the question, several 
members criticised the question of definition of the “minorities”’ 
of the Sub-Commission and directed the Sub-Commission to 
make further study on the issue. A memorandum prepared by 
the Secretary-General in 1950, entitled “Definition and 
Classification of Minorities” and submitted to the third session 
of the Sub-Commission, contains the following statement: 


,.the term “minority” is frequently used at present in a more 
restricted sense, it has come to refer mainly to a particular 
kind of community and especially to a national or similar 
community, which differs from the predominant group in 
the State. Such a minority may have originated in any of 
the following ways: 


(a) It may formerly have constituted an independent nation 
with its own State (or a more or less independent tribal 
organization); 


(b) It may formerly have been part of a nation living under 
its own State, although bound to the predominant group 
by certain feelings of solidarity has not reached even a 
minimum degree of real assimilation with the 
predominant group. 


The task of defining the term proved to be of such difficulties 
and complexity that neither the experts in this field nor the 
organs of the international agencies have been able to accomplish 
it to date. Thus there is no definition which is capable of being 
universally accepted. 
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The complexity of granting the minorities their rights was 
further revealed while the United Nations was drafting the 
International Bill of Human Rights. When the world body issued 
the Universal Declaration of Human Rights, which is the highest 
moral sanction for all human rights, it contains no provision for 
the rights of minorities. In fact, the Universal Declaration 
carefully eliminated all specific mention of protection of rights 
of minorities. It stressed emphasis instead on specification of 
particular rights to be enjoyed by everyone without distinction 
as to race, colour, sex, language, education etc. 

The General Assembly resolution on the fate of minorities 
reopened the question whether an article guaranting the minorities 
their specific rights be inserted in the Covenant or should the 
protection of minorities be envisaged apart from the Bill of 
Rights. In its resolution 217 C(I of 10 December 1948, 
entitled “Fate of Minorities” the General Assembly stated that 
the United Nations could not remain indifferent to the fate of 
minorities, but added that it was difficult to adopt uniform 
solution of this complex and delicate question, which has special 
aspects in each state in which it arises. It seems that this difficulty 
was one of the principal reasons for the decision not to mention 
the problem of minorities in the Universal Declaration of Human 
Rights. 

International Covenant on Civil and Political Rights (1966) 
stands as the only post-war human rights agreement which 
contains specific mentioned general statement of the rights of 
minorities. Article 27 of the Covenant reads: 

In those States in which ethnic, religious or linguistic 
minorities exist, persons belonging to such minorities shall not 
be denied the right, in community with the other members of 
their group, to enjoy their own culture, to profess and practice 
their own religion, or to use their own language. 

Article did not venture further into definition. The Special 
Rapporteur of the UN Sub-Commission on the Prevention of 
Discrimination and Protection of Minorities, Professor Capotorti 
offered this definition for the purposes of Article 27: a minorities 
iS: 


a group numerically inferior to the rest of the population of 
a State, in a non-dominant position, whose members being 
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nationals of the State possess ethnic, religious or linguistic 
characterstics differing from those of the rest of the 
population and show, if any implicitly, a sense of solidarity, 
directed towards preserving their culture, traditions, religion 
or language. 


The Capotorti definition is not part of any UN instrument but 
it is doubtful if a subsequent definition would diverge greatly 
from it. 

Article 27 is a statement of rights essential to the defence 
of minority identity in the face of assimilationist pressures. 
However, even this article does not grant the minority an 
unequivocal collective right: it is “persons belonging to such 
minorities” who are accorded the rights. This is because States 
are reluctant to concede rights to groups which may come to 
rival the State itself. Further, the Article appears to impose 
only a duty of toleration on States, a duty of non-interference 
with the cultural and religious practices of the groups. But it 
can also be read to impose positive duties upon the State, based 
on the argument that, in order to function, the Article must go 
beyond the rule of non-discrimination and equality in law towards 
equality in fact, so that the continued existence of the minority 
group is not placed inherently the weaker party. 

Although the Covenant has entered into force, many States 
have not yet ratified it. Majority of the States have merely 
accorded lip service to the principles set forth in Article 27 of 
the Covenant. Major source of tension in the present international 
system is the enormous pressure exerted by the minorities 
themselves on national government in all parts of the world for 
greater recognition of minority rights. Various States, which 
have the problem of minority treatment, can no longer afford to 
be hesitant to deal with it or shun it. 

In the immediate neighbourhood of India there are cases of 
Tamil minority in Sri Lanka, problem of Tibetans in China. 

There are about 2.6 million Tamils in Sri Lanka, who form 
a fifth of the island’s total population of 12.7 million. The 1.2 
million plantation workers, known as Indian Tamils, were brought 
over from India as labourers in the last country, and their status 
has become increasingly uncertain in recent years. The 1.4 
million indigenous or “Ceylon Tamils” regard themselves on 


288 Human Rights: Perspective & Challenges in 1990 and Beyond 


same footing as rest of the population as they have been on the 
island for at least as long as the Buddhist Sinhalese. 

Ever since Sri Lanka’s independence in 1948 they have 
seen signs that the Sinhalese majority was using its overwhelming 
parliamentary strength to deprive them of their economic position, 
destroy their separate national identity and treated them as second 
class citizens. The Tamils’ fears were heightened by the passage 
of the 1972 Constitution, which made “Sinhala Only” the basis 
of administration without giving specific status to Tamil or to 
Hinduism. This situation created a new sense of solidarity and 
common purpose among the Tamils of the both communities 
and they began to assert and demand recognition of their rights. 
They also demand right for secession as an extreme form of 
protest. 

Jayawardene’s government in 1978 attempted to remove 
some of these grievances. It abolished a form of discrimination 
in 
university selection known as ‘standardization’ which had 
blatantly favoured Sinhalese students, and the new Constitution 
promulgated in September 1978 for the first time recognised 
Tamil as a ‘national language’ alongside Sinhalese, which 
remained the ‘official language’. However, by September 1978 
the concessions appeared to have come too late. The constitution 
was rejected by the TULF, one of the Tamil organizations 
because it made no concessions to regional autonomy and the 
Front leaders felt there was no guarantee that formal language 
rights incorporated in the Constitution would be honoured in 
practice. 

Thus dissatisfaction, suspicion and grievance of the Tamil 
minorities in Sri Lanka are the genesis of the present crisis in 
the island nation. 

It would be inappropriate to regard Tibetans as a minority 
issue because main source of the problem is Tibet being an 
occupied country and it is perceived as such by the Tibetans 
living there. Since China views the problem as a minority 
question it is useful to deal with China’s policy towards Tibetans 
and the actual implementation. 

When the Tibetan army was defeated by the Chinese army 
in 1950, Tibet was obliged to take part in talks in Beijing which 
led to notorious “Seventeen Point Agreement”. The Agreement 
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pledged “national regional autonomy’, and clauses that are worthy 
of note are: 


- The central authorities will not alter the existing political 
system in Tibet...will not alter the establised status, function 
and powers of the Dalai Lama. 


- The policy of freedom of religious belief laid down in the 
common programme of the CPPCC shall be carried out. 
The religious beliefs, customs and the habits of the Tibetan 
people shall be respected and Lama monasteries shall be 
protected. 

- The spoken and written language and school education of 
the Tibetan nationality shall be developed. 


In line with one of the points of the agreement, the Chinese 
troops entered Tibet in large number with the purpose of not 
only.consolidating the national defence but also to play significant 
role in the effort to integrate these areas and population into the 
national framework. Tension between the Tibetans and chinese 
built up gradually which finally erupted into spontaneous mass 
uprising in Lhasa in March 1959. This revcli cleared the way 
for Chinese effective control over Tibet. 

Property was redistributed and the population was 
categorised into various classes to create cleavages within the 
Tibetan society. Indoctination was carried out in great earnest 
to hate their own culture, tradition and customs. By 1965, Chinese 
felt secure enough to formalize Tibet’s status as an Autonomous 
Region of China. The extent of autonomy enjoyed by the 
Tibetans could be measured by the administrative staffs. Only 
since 1979 the Chairman of the Autonomous Region has been 
a Tibetan but the most of the powerful positions in the 
Autonomous Region are occupied by the Chinese. 

Although the Chinese granted freedom of religion, those 
who aspire to make advancement in life, it is regarded as 
disqualification. Despite several years of repression and the 
destruction of many temples, numerous outside observers attested 
to the continuing strength of Tibetan’s faith in religion. 

Tibetans are discouraged from learning their own langauges 
as it is a positive handicap in getting jobs. Instead, great emphasis 
is laid on learning Chinese language. In fact the main aim of 
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education seems to sincize the population and to destroy the 
basis of Tibetan civilization. Anything Tibetan - ways of 
thinking, habits, dress or way of lift is stigmatized and anything 
Chinese is lauded as good and progressive. 

Denial of these basic rights and treatment of them as second 
class citizens within their own country, made the Tibetans to 
revolt against the Chinese. The latest large scale revolt has been 
the event of March 1989 which led to the imposition of marshal 
law in Tibet. 

Since the comity of nations desire a peaceful and secured 
international system, it is imperative to devise a means to solve 
the issue of treatment of minorities. A piecemeal approach to 
the settlement of problem is not practicable. It involves a study 
of the total political, social and economic situation of those 
States and acquire a sympathetic understanding of the minorities’ 
hopes and fears. Given understanding and patience on all sides, 
these problems can be solved. Regardless of its moral virtues, 
the protection of minority rights is a practical necessity as it is 
intimately linked to the central political dilemmas of our times. 


20 


RELIGIOUS CONFLICT IN ASIA 
Chandra Muzaffar* 


The blood that flows from the Babri Masjid - Ram 
Janambhoomi wound - a wound which has pierced deep into the 
Indian body politic - should convince all of us that nothing 
devastates human dignity as much as a brutal, violent religious 
conflict. This is why it is important that we try to understand 
why such conflicts occur and how they can be overcome. If 
anything, the resurgence which is taking piace within most 
religions today enhances the significance of a discussion on 
religious conflict. 


CLARIFICATION OF ISSUES 


Before we explore the topic itself, it is necessary to clarify 
certain issues. One by religious conflict we do not mean con- 
flict between religions, their doctrines, dogmas and practices. 
Religious doctrines and practices, however different they may 
be, have seldom given rise to actual conflict. To illustrate this, 
in the protracted civil war in Lebanon it is not the strict mono- 
theism of the Sunni and Shia Muslims as against the trinity of 
the Maronite Christians which is the cause of the bloodshed. In 
India, it is not because Muslims and Hindus pray in different 
ways that there have been numerous Hindu-Muslim riots since 
Independence in 1947, Likewise, in Mindanao in the Philip- 
pines it is not because the Christians consume pork which is 
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forbidden in Islam, that there have been tensions between the 
two communities. 

Differences in doctrine and ritual may at times create a 
certain social distance between religious communities. They 
may, On occasions, impede social interaction. But they do not 
in themselves - and this must be emphasised over and over 
again - cause conflict. On the contrary, for the most part of 
Asian history, the different religious doctrines, practices and 
symbols have co-existed without too much antagonism or 
enimity. 

Two, what this implies is that religious conflict is often 
conflict between religionists, not religions. Some followers of 
a particular religion may, for a variety of reasons, clash with 
some followers of another religion. For most religious conflicts 
reveal that invariably there are individuals and groups on both 
sides of the divide who do not approve of the hatred and bit- 
terness generated by the contending forces. They try to reach 
out to one another and to make peace. This happened in the 
midst of the riots following the partition of India and Pakistan 
in 1947, 

It should also be noted that not all who participate in reli- 
gious riots are religious, in the conventional sense of the term. 
Studies have shown that many rioters who shout religious slo- 
gans are often totally ignorant of their religious teachings. In 
practice some of them may even be leading lives which are at 
variance with the moral precepts of the religions they profess. 

Three, though there has been conflict in the name of reli- 
gion, we must be willing to recognise that, on the whole, dif- 
ferent religious communities have lived side by side in various 
parts of Asia, without having to confront one another. Some of 
them have not known any serious religious conflagration. If we 
take a longer view of history, the absence rather than the pres- 
ence of conflict has characterised relations between Hindus and 
Muslims in India. Buddhists and Hindus in Sri Lanka and 
Buddhists and Muslims in Thailand. 

Four, history also tells us that religious conflict in pre- 
colonial Asia appears to have been less frequent and perhaps 
even less intense. There was, of course, religious prejudice 
between different communities. Writing about Hindu-Muslim 
relations in the early part of the 11th century, the well-known 
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Muslim scholar, Al-Beruni, for instance, notes that the Hindus 
looked upon the invaders as outcastes and “recoiled from the 
touch of the impure barbarian Muslims’. Inspite of this early 
aversion - an aversion to invaders who had caused great ruin- 
ation rather than to an alien people with an alien faith - Hindu 
attitudes towards Muslims and vice-versa, improved over the 
next one or two centuries. By the time of the reign of the great 
Mughal emperor Akbar (1556-1605), there was significant fu- 
sion of Muslim and Hindu cultures. 

Five, compared to the pre-colonial period, ties between Hin- 
dus and Muslims in general in contemporary India seem to be 
less harmonious. This is also true to a greater or lesser degree, 
of other religious communities in certain other parts of Asia. 
Various political and economic developments which have 
brought about all sorts of changes to the human environment 
are largely responsible for this deterioration in inter-religious 
ties. It is these developments which we shall now examine. 


WHY THE DETERIORATION 


Electoral politics and elite manipulation of mass sentiments 
have had an adverse impact upon religious comunities in coun- 
tries like India, Sri Lanka and Malaysia. With the advent of 
competitive party politics in these multi-religious societies, party 
leaders try to mobilise support and maximize their popularity 
by exploiting the fears and hopes of this or that religious com- 
munity. 

It has been shown, for instance, that in India Prime Minister 
Mrs.Indira Gandhi, who at the outset of her political career 
opposed the forces of religious bigotry, gradually changed her 
perceptions as she began to lose popular support. In order to 
regain lost ground, she decided, after 1980, to play the Hindu 
communal card. This way, she hoped to retain the loyality of 
the majority community , especially after the Congress (1) 
realised that it could not fulfil the socio-economic aspirations of 
the poor, downtrodden masses. Rajiv Gandhi, her successor, 
continued the same game, by projecting himself as a defender 
of the Hindu majority. By 1989, the Bhartiya-Janata Party (BJP), 
a Hindu revivalist political movement, had outclassed Rajiv 
Gandhi in this game of communal brinkmanship. The BJP to- 
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day dons the robe of the protector of the Hindu cause. It is 
perceived as the champion of the crusade to establish a Hindu 
State in India. 

Expectedly, the BJP’s crusade and the campaign of other 
Hindu groups to assert the dominant power of Hinduism, has 
frightened the minorities. It has led to tension and violent con- 
flicts as manifested in the Babri Masjid-Ram Janambhoomi 
tragedy. The muslims, the largest religious minority in India, 
have chosen to retaliate by organising their own protests against 
what they see as the rising power of Hindu militancy. In the 
process, they have exacerbated the situation. 

That it is the obsession with political power which moti- 
vates political elites to manipulate religious sentiments, was 
demonstrated in yet another episode in recent Indian politics. 
Both the Congress (I) and the Akali Dal sought to win electoral 
support in the Punjab by fanning the embers of communal dis- 
content until their Machiavellian politics exploded in the fatal 
massacre Of immates of the Golden Temple in Amritsar on 4 
June, 1984. As a perceptive analyst of the Punjab episode put 
it, “It (the Punjab episode) has some valuable lessons to teach 
us. It shows, in the first place, that communalism in the coun- 
try is to a large extent sustained and fomented by the unpricipled 
struggle for power of different political parties”. It was ex- 
pressed more pithily by a poor village woman in the Pubjab, “it 
is the poor who suffer when big people fight for their ~kursi’ 
(chair).” 

In Sri Lanka, the Sinhala-Buddhist dominated government, 
in order to enhance its appeal to the majority community, chose 
to give a lot of emphasis to Buddhist symbols and slogans, 
especially in the early eighties. Here again, it was no accident 
that Jawawardene’s Buddhist posturing coincided with a widen- 
ing gap between the rich and the poor in any economy which 
denied dignity to the dispossessed and the disadvantaged. As 
Buddhist symbolism in state politic increased, the largely Hindu 
Tamil minority began to feel more and more alienated from the 
nation. It strengthened, in a sense, the rapidly developing sepa- 
ratist tendencies within the Tamil community. 

The ruling Malay-Muslim elite in Malaysia has also, on 
certain occasions, exploited the religious sentiments of the ma- 
jority community with the aim of preserving and perpetuating 
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its political dominance. In the recent October 1990 general 
elections, for instance, the Prime Minister Dr.Mahathir 
Mohamad, fearing that his ruling coalition might lose its two- 
thirds majority in Parliament whipped up irrational, unfounded 
Muslim fears of a Christian-cum-Chinese challenge to the po- 
litical position of the indigenous Malaya. He succeeded in 
creating a ‘siege mentality’ within his community as a result of 
which they rallied around him - and gave him the victory he 
wanted. 

It is not just the religious sentiments of the majority com- 
munity which ruling elites manipulate. From time to time, they 
also manipulate the religious feelings of minorities in their 
societies. It has been pointed out, for instance, that Mrs.Gandhi 
like Rajiv and perhaps even V.P.Singh sometimes found it ef- 
ficacious to pander to the Muslim gallery because this assured 
them of the community’s bloc vote. The manner in which 
Rajiv Gandhi capitulated to pressure from orthodox, conserva- 
tive Muslim groups on the Shah Bano controversy has often 
been cited as a case in point. Bloc Muslim electoral endorse- 
ment, as long as the support of the Hindu majority is also 
assured, is a boon to any political party in India. 

Elite manipulation of majority and minority religious senti- 
ments for electoral purposes is not the only reason why reli- 
gious tensions build up and sometimes lead to religious con- 
flicts. The modern nation-state itself may also be a factor. The 
nation-state has a personality of its own in the international 
arena. Because it has a personality, it often seeks to promoie 
an identity which is unique and distintive. To do this, the 
nation-state clothes itself in the cultural or religious garb of the 
majority community. The culture or religion of the majority 
therefore becomes the accepted identity of the nation, both in- 
ternally and externally. As the state begins to promote this 
identity through specific policies and programmes, the minority 
cultures and religions feel threatened. The ensuing atmosphere 
of insecurity sometimes results in religious tension and conflict. 

What makes it worse is when the nation-state which has 
identified itself with the culture or the religion of the majority 
community also develops authoritarian tendencies. An authori- 
tarian state by its very character would seek to exercise maxi- 
mum political control. Since the mechanics of control and 
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dominance would be in the hands of elites from the majority 
community, minority cultural or religious groups would feel 
alienated and estranged from the political process. They would 
not be able to participate meaningfully in national politics even 
if limited avenues are made avilable to them. It can be argued 
that this has been happening in Sri Lanka, especially after 1981 
when political authoritarianism grew stronger and stronger with 
the centralization of power in the hands of the President. A 
similar pattern is beginning to unfold in Malaysian politics. 

So far we have looked at some of the political factors which 
are responsible for the deterioration in inter-religious ties. Some 
of these political factors have also contributed, directly or indi- 
rectly, to the growth of certain cultural attitudes within multi- 
religious societies in Asia which are inimical to religious har- 
mony. Because the Malaysian state is so closely identified with 
the Malay-Muslim majority, sections of the community have 
begun to feel that the other religions have no role to play in the 
nation’s public life. While Islam which is the nation’s official 
religion is given ample coverage over radio and television, the 
minority religions are totally excluded from the air-waves. 
Minority religions are also not taught in Malaysian schools. 
Islam, on the other hand, is a compulsory subject of study for 
Muslim children from primary to upper secondary school level. 
Very few Muslim feel that it is wrong to treat the minority 
religions in this manner, especially when their adherents consti- 
tute almost 44 per cent of the total population. The inability to 
see this as an injustice of sorts - though the Malaysian Consti- 
tution does provide for the practice of various faiths - is a 
consequence of the type of mental conditioning that takes place 
within a populace when its religion enjoys symbolic and sub- 
stantive state power. 

Religious minorities too sometimes develop certain cultural 
attitudes which are antithetical to a genuine relationship with 
the majority community. In India, it is true that sections of both 
the Muslim and Sikh minorities have sometimes displayed 
exClusivist tendencies. They are reluctant to seek common ground 
with Hindus so that certain shared values and principles of 
living would evolve over time. The demand by some Muslims 
for a separate, independent state in Kashmir, like the call by 
some Sikhs for Khalistan, have emerged, in part, from this 
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desire for an exclusive homeland. Such pleas fail to take into 
account the magnitude of the challenge facing a polity like 
India which must maintain a degree of unity while celebrating 
its rich religious and cultural diversity. 

More than cultural attitudes, it is the interplay of economic 
forces which has aggravated the relations between different 
religious communities in certain parts of Asia. We have al- 
ready alluded to one of the major economic causes of religious 
strife; the propensity of ruling elites to manipulate religious 
sentiments when they fail to deliver the goods. Indeed, divert- 
ing the attention of the masses from their economic and social 
woes by igniting the religious emotions of the people is a 
favourite tactic of ruling elites in a number of countries. It is 
a tactic which has worked over and over again. 

But there are other factors too. When an economy is not 
growing fast enough to provide jobs to the rapidly expanding 
army of unemployed people, it is quite likely that some of them 
would fall prey to the mechanations of communal agitators. 
Riots in India and Sri Lanka in the last decade or so, show that 
it is always easy to arouse the religious passions of angry, 
frustrated youths who dare not even hope for gainful employ- 
ment. This is why economic stagnation or an economy which 
is growing very slowly is often a bane to good relations be- 
tween different religious communities. 

Likewise, if a religious community which has been living 
side by side with another community, suddenly experiences rapid 
economic progress and outdistances its neighbour, there is bound 
to be some resentment which could give rise to tensions and 
even riots. This has happened in certain parts of India. 

Sometimes the economic dislocation of a certain segment 
of a particular community could result in religious tensions 
especially if those who had benefitted from this dislocation 
happen to be members of another religious community. Un- 
even development - that is development which benefits certain 
Strata within a region while leaving other groups in other re- 
gions lagging behind - can also generate tensions if one region 
is more heavily populated by a certain religious group and another 
region has a preponderance of another religious community. 

Apart from economic developments, the colonial factor 
should also be considered. While we may not want to give as 
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much significance to this factor compared to all the other causes 
of religious conflict which we have discussed so far, we should 
not ignore the continuing impact of the colonial policy of di- 
vide-and-rule upon relations between different communities in 
present-day Asia. Even the Babri Masjid-Ram Janambhoomi 
controversy has a distinct link to British colonial rule. Accord- 
ing to one writer, “The belief that the disputed place of worship 
is a mosque which Babar built after destroying a temple con- 
secrating Rama’s birthplace originated in the first half of the 
16th century. Its origin lies in the British strategy of creating 
a law-and-order problem by instigating a communal conflict in 
the area in order to justify the annexation of Avadh. 

“To divide the local population, the British popularised the 
idea that the Mughals had desecrated Hindu places of worship 
in Ayodhya. By propagating this view, they simultaneously 
sought to project themselves as “sympathisers” of the Hindu 
majority, while the Mughals - the immediate predecessors of 
the British - were made out to be oppressors of the Hindus and 
enemies of Hindu culture and tradition. 

Just as the colonial impact upon contemporary religious 
conflicts in Asia merits attention, so too the manipulations of 
imperialist powers. Given the resurgence in different religious 
traditions, imperialist powers like the United States can be ex- 
pected to monitor carefully trends and tendencies within these 
movements to see how they will impact upon its interests. It 
is an open secret that some years now - and especially after the 
Islamic revolution in Iran in 1979 - the United States has been 
deeply concerned about the rise of radical, revolutionary Islam. 
Mainstream American and Western media are determined to 
denigrate Islam, in particular that brand of Islam which insists 
on its own autonomy and refuses to acquiesce with American 
political and military dominance of the globe. One should not 
be surprised if as a result of its desire to control revolutionary 
Islam, particularly in West Asia, which incidentally is the world’s 
leading exporter of petroleum, the United States foments con- 
flicts between Muslims and other religious groups. As long as 
suspicion, hatred, and animosity exist between Muslims and 
non-Muslims in certain key areas of the world, it would be a 
little less difficult for the United States to perpetuate its domi- 
nance. 
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It is obvious from our analysis that no one factor can ex- 
plain why religious conflict occurs. A variety of factors - 
political, cultural, economic, historical and contemporaneous - 
impinge upon religious conflicts in Asia. Let us now find out 
how we can check this kind of conflict. 


CHECKING RELIGIOUS CONFLICT 


We shall begin with measures which are not directly con- 
nected to religion, as the term is generally understood. After 
that we shall move to remedies linked to religion. ; 

To start with, there will have to be comprehensive political 
reforms aimed at reducing the potential for religious conflict. 
The human rights of each and every citizen should not only be 
acknowledged but also observed in practice. Every citizen, 
whatever his or her religious affiliation, should enjoy the free- 
dom of expression. Every citizen, whatever his or her religious 
affiliation, should have the opportunity to participate in public 
life. Every citizen, regardless of her creed, should feel that she 
can contribute effectively to the political development of her 
nation. Every citizen, irrespective of the faith he professes, 
should have the right to aspire for any political office in the 
land. 

It is not just individual’s rights and liberties that should be 
guaranteed. In multi-religious societies where each and every 
community is conscious of its identity, community rights should 
also be protected. Each and every community should be secure 
in the knowledge that neither the state nor anyone else poses 
a threat to its religion or its language and culture. Every com- 
munity should have the right, within the bounds of the nation’s 
constitution, to develop its religion for the well-being of its 
adherents. 

Individual and community rights are one thing. What is 
equally important is the political structure. We have seen that 
multi-religious societies where power is concentrated in the 
hands of the executive tend to develop authoritarian characterstics 
and are sometimes insensitive to the just pleas of their minori- 
ties. Even those multi-religious societies in Asia which are 
formally structured as federations, seem to centralize power 
with their national capitals. In all these countries, there is an 
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urgent need for effective devolution of power and authority. If 
regions, provinces and states are given more powers to admin- 
ister their own affairs, it is quite conceivable that the religious 
and cultural communities associated with particular provinces 
or states, will feel that they have greater control over their own 
destinies. It will also be possible to give due consideration to 
the special economic and cultural needs of certain communities. 

Devolution of power and authority is an acknowledgement 
that religious and cultural communities deserve autonomy and 
freedom within the framework of a larger, loosely-structured 
polity. Such a polity will not - as it is often feared by advocates 
of strong government - encourage centrifugal tendencies. It 
will not strengthen separatist demands. On the contrary, it is 
quite likely that when communities enjoy genuine autonomy 
and freedom, they will be less inclined to break from a Centre 
which may be perceived as accommodative in attitude and 
democratic in character. 

Indeed, autonomy will be meaningful only if some of the 
other institutions of a democratic society are strengthened and 
enhanced. Parliament, for instance, should play its role as an 
effective instrument for legislation. It should function as the 
body deliberating national policies and not surrender its author- 
ity to some presidential clique or party caucus. The judiciary 
should protect its independence and integrity, whatever the costs 
and consequences. The police, the armed forces and other law- 
enforcing agencies should, at all times, retain their impartiality 
and objectivity. The media should establish its credentials as a 
fearless advocate of truth and justice. It should never pander to 
religious bigotry of cultural chauvinism. Political parties, trade 
unions and social action groups should champion what is right 
and oppose what is wrong without succumbing to the pulls and 
pressures of communalism. 

It is important to emphasise all these duties and 
responsibilities for a simple reason. A great deal of havoc has 
been caused by institutions which are expected to protect the 
public good but instead degenerate into strongholds for 
perpetuating communal dissension and strife. The police and 
armed forces, in particuar, in a number of multi-religious 
societies have developed an unsavoury reputation for being 
biased against particular groups and for brutality. So bias is the 
situation that one sometimes wonders whether the behaviour of 


Religious Conflict in Asia 301 


security personnel in certain communal conflagrations is not 
one of the main causes for the unbroken cycles of violence. 
This is why any political reform which seeks to minimise the 
potential for religious conflict should have on its agenda, the 
creation of disciplined security personnel, capable of self-restraint © 
and of impartial administration of justice. 

As important as political reform is economic reform. To 
curb the propensity among the unemployed to swell the ranks 
of rioters in communal disturbances, it is crucial that rapid, 
sustainable economic growth is encouraged. For economic 
growth which has as its main thrust the creation of jobs for the 
young in particular will reduce the level of social frustation. 
Youth, as a whole, will become less susceptible to religious 
chauvinism. 

In fact, if the economy is growing rapidly, if it is easy to 
find jobs and if those who are employed enjoy social mobility, 
people will become much more secure and contended. The 
ensuing economic stability will inevitably generate the conditions 
for a healthier political atmosphere. 

Malaysia is a good example of a multi-religious society 
which, comparatively speaking, has known much more inter- 
ethnic harmony than many other countries, mainly because of 
its impressive economic development. For more than three 
decades now, it has registered consistently high growth rates 
which have helped to keep unemployment down, while 
expanding economic opportunities for all ethnic communities. 
In fact, it is this reality of a growing ‘economic cake’ which has 
enabled the government to give special assistance to segments 
of the indigenous Malay-Muslim community, without causing 
too much unhappiness amongst the non-Malays and non- 
Muslims. An active and dynamic private sector provides 
sufficient scope for the absorption and expansion of non-Malay, 
non-Muslim capital and enterpreneurial skills. 

Multi-religious societies in Asia whose economies are not 
expanding fast enough should devise more imaginative and cre- 
ative strategies to promote growth and development. Private 
initiative and enterprise expressed through market relations is a 
vital pre-requisite for rapid, sustainable growth. But it must be 
a market which is at the same time responsive to ethical values 
and conscious of its social responsibilities. 
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Apart from encouraging private enterprise, attempts should 
also be made to increase productity through massive invest- 
ments in education and training. Effective human resource 
development has played a key role in increasing economic pro- 
ductivity in Malaysia and other successful newly industrializing 
countries like South Korea, Taiwan and Singapore. 

It is a pity that there are multi-religious societies in Asia 
burdened with colossal communal problems which have spent 
much more of their scarce financial resources on their armed 
forces and military hardware than on education and training. If 
these countries h7d their economic priorities right at the time of 
Independence there might have been less religious strife today. 

By emphasising growth and enterprise, we do not mean to 
downplay the importance of equitable distribution of wealth 
and opportunities in the endeavour to reduce religious conflict. 
Our analysis of the causes of religious conflict has shown quite 
clearly that absolute poverty and economic disparities which 
sometimes assume an ethnic dimension, are serious threts to 
social harmony. Absolute poverty especially when it affects 
substantial segments of certain communities should be eradi- 
cated through a variety of measures ranging from agrarian re- 
form and the establishment of small-scale industries to educa- 
tion and infra-structure development. In many miulti-religious 
societies, the government lacks the will to eliminate absolute 
poverty. Sometimes this is because of the influence upon gov- 
ernment of certain vested interests which benefit directly from 
the perpetuation of poverty. 

If governments in countries like India and Sri Lanka had 
the will, they would also try to reduce economic disparities 
particularly when they have implications for inter-ethnic ties. 
Much more attention would be given to the education and train- 
ing of disadvantaged groups to enable them to catch up with the 
others. More employment opportunities would be created for 
disadvantaged groups by facilitating economic activities in hith- 
erto neglected areas. At the same time, uncontrolled develop- 
ment which dislocates sections of whole communities would 
not be allowed. Instead, there would be a more planned ap- 
proach to development which would seek to offset the negative 
consequences of economic change by re-locating communities 
in new growth centres or providing alternative employment 
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Opportunities to the victims of economic dislocation. 

Through growth with equity, by integrating enterprise with 
justice, it should be possible to ameliorate some of the eco- 
nomic conditions which often give rise to religious conflict. 
But are these economic reforms coupled with the political 
changes we have discussed, enough to check religious strife ? 
If there is economic prosperity and social justice, on the one 
hand, and active political participation and viable democratic 
institutions, on the other, will it be possible for us to control 
communal passions from running riot? Why is it that in coun- 
tries where these conditions, are present - the Western democ- 
racies for instance - communal feelings are still strong? Is there 
something else that explains why narrow, bigoted, sectarian 
notions of religion continue to have such an impact upon so 
many people? 

As far as Asia is concerned, perhaps the problem lies with 
the way religion is understood and practised. It must be stressed 
at this point that the problem is not with religion per se. It is not 
the philosophy or the doctrines; it is not the practices or the 
rituals which is the issue. To repeat, it is our interpretation of 
religion which constitutes the problem. It is the meaning we 
attach to certain doctrines and rituals which creates difficulties. 

Over the centuries, most of the followers of most of the 
faiths in Asia have developed an exclusive view of their par- 
ticular religious tradition. God is seen as the God of their par- 
ticular group. Truth and justice, love and compassion are per- 
ceived as values which are exclusive to their religion. The unity 
that they seek is invariably the unity of their own kind. Their 
religion - they are passionately convinced - is superior to other 
religions. 

In order to project the exclusive greatness of their religion, 
they emphasise the forms and practices, the rituals and symbols 
which distinguish their particular religious tradition from other 
traditions. They regard these rituals and symbols as ends in 
themselves. It is the meticulous application of the rituals of 
their faith which is their main obsession. The devotion to rituals 
becomes the ultimate measure of the piety and goodness of an 
individual. 

Because most of us are socialized from our infancy into this 
view of religion, it is deeply embedded in our psyche. Besides, 
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each of us who belongs to a particular religion identifies with 
a whole tradition which in turn becomes part and parcel of our 
socialization as we move from childhood to adulthood. Some 
of the most significant events in our lives and in the lives of » 
those who are dear to us, are linked to rituals and symbols 
derived from religion. Religion conditions our values, shapes 
our thoughts. There is, in a nutshell, a deep umblical cord which 
attaches each of us to our religion. It explains, to a large degree, 
the almost instinctive reaction to the slightest insult or injury 
done to one’s religion. It explains why thousands and thousands 
of human beings can sometimes work themselves into a frenzy 
Over a religious cause. 

To affect changes to the way we are socialized into our 
religion, we have to first, deepen and broaden our understand- 
ing of religion. Almost every religion - from the great spiritual 
experiences of the Australian Aborigines and the American In- 
dians to Sikhism and the Bahai faith - is universal in the mes- 
Sage it seeks to convey to humankind. The ultimate reality, the 
Supreme Being, the God - call it what you will - which reli- 
gions visualize belongs to all the universes, the whole of hu- 
manity. The values of truth and love. of justice and compassion 
are eternal, universal values. The real unity which most of the 
scriptures envisage is undoubtedly the unity of the whole of 
mankind, indeed the unity of the whole of existence itself. 

Rites and rituals, forms and symbols are ways of helping us 
understand this ultimate unity - a unity which is rooted in faith 
in God and love for all God’s creatures. Some of the illustrious 
mystics in the various religious traditions understood this well 
which is why they remained truly universal in outlook and at- 
titude and refused to be sectarian. They saw the differences in 
rituals and modes of worship among the various religions as 
man-made distinctions. As one of them observed, “The lamps 
are different, but the Light is the same”’. 

We shall now show how this spirit of universal unity exists 
within a particular religious tradition. Since the tradition we are 
most familiar with is Islam, we shall draw our arguments from 
that tradition, though it must be emphasised that most of the 
other religions have an equally strong commitment to a unity 
transcending the boundaries of class, community and creed. 

That the primary purpose of Islam is to achieve the unity of 
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humankind is clearly enunciated in the Quran itself. The Quran 
declares for instance, “Mankind were one community” and “Lo! 
this your religion is one religion and I am your Lord, so keep 
your duty unto me”. 

The reference to ‘one religion’ is that one universal divine 
truth revealed to humankind from the very beginning. The 
Quran says that this was the truth that was revealed to Abraham 
and to Noah and to Moses and to Jesus. In fact, it makes it very 
clear that every community on earth has received this universal 
truth. In the words of the Quran, “There is not a nation but a 
warner hath passed among them’. 

And what is this universe truth? It is belief in God and 
doing good. This is lucidly explained in a Quranic verse, “And 
they say, “None entereth Paradise unless he be a Jew or a 
Christian. These are their own desires. Say: Bring your proof 
(of what ye state) if ye are truthful. Nay, but whatsoever 
surrendereth his purpose to God while doing good, his reward 
is with his Lord; and there shall no fear come upon them nei- 
ther shall they grieve”. 

It is significant that the Quran reiterates over and over again 
that believing in God and doing good constitute the essence of 
righteous conduct. This is what all the prophets and seers urged 
humankind to do. This was the guidance they offered in their 
noble desire to unite humankind. 

And yet, the Quran notes with regret, humankind destroyed 
this universal truth and became sects. It chides humankind for 
having “broken their religion among them into sects, each sect 
rejoicing in its tenets”. This is an unambigous chastisement of 
sectarianism. 

While the Quran is opposed to sectarianism, it accepts that 
there are different ways of reaching the universal truth. It says, 
“For each we have appointed a divine law and a traced-out 
way. Had God willed He could have made you one commu- 
nity. But that He may try you by that which He hath given you. 
So vie one with another in good works. 

This concept of a fundamental unity based upon faith and 
action which nonetheless acknowledges diversity has found 
adherents among Muslim sages and mystics right through the 
centuries. Rumi, Bistani, Ibn-Arabi, al-Hallaj, Attar, Saadi, 
Shabistari and Abd al-Qadir-Jilani among others were illustrious 
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proponents of univesal unity. So was the famous Indian mystic 
Kabir. 

In the light of what is happening in present-day India, it is 
worth recalling Kabir’s eloquent criticism of false religious dif- 
ferences. He asks, “If God lives in the Mosque, who then lives 
in the rest of the world? All the Hindus think that Ram lives in 
the Tirth and in his images; but they have not found Ram. 
Those who think that Iswara is in the East and Allah is in the 
West are in profound error. If they want to find Him, they must 
seek Him in their hearts. They will find Him there.” 

Rejection of religious exclusivism, of sectarian attitudes, 
and a sincere commitment to the divine truth and to universal 
unity, as we have hinted a while ago, are by no means the 
monopoly of any one religion. It should be mentioned in pass- 
ing that within Hinduism remarkable sages from Shamkara and 
Ramanuja to Ramakrishna Paramhamsa and Mahatma Gandhi 
radiated this universal spirit. They too believed that faith in 
God and love of humankind alone could unite the followers of 
different religions. As the well-known philosopher 
S.Radhakrishnan once put it, “All outer names are man-made 
distinctions whereas the reality is faith in God and love of man. 
It is not necessary to do away with differences which distin- 
guish and divide men. We must try to understand them. We 
must admit faith in the one God of all mankind who is wor- 
shipped in many ways.” 

It is of course true that the universal sentiments of these 
Hindu and Muslim sages have always remained a subordinate 
trend within their religions. But this does not mean that we 
should not try to strengthen this trend by bringing to the fore the 
sublime values and lofty ideals associated with the universalists 
in all the religious traditions. This is one of the biggest challenges 
facing all of us who are committed to the quest for harmony 
and unity among the different communities, in the midst of 
religious antagonism and conflict. 

Apart from strengthening the universal trend within our own 
religion, we should also try to develop a more profound 
understanding of other faiths. Most of us, even within the 
intelligentsia, know so little about one another’s religion, though 
we live in multi-religious societies where religion is a living 
reality. [tis only when we acquire knowledge about ‘the other’s 
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faith’ that we will become less attached to the ‘us’ versus ‘them’ 
dichotomy which pervades societies like ours. This dichotomy, 
needless to say, is one of the most formidable psychological 
barriers to inter-faith harmony. 

By trying to understand other religions we will be establish- 
ing the basis for genuine inter-faith dialogue. In multi-religious 
societies, torn asunder by religious strife, there are perhaps few 
other tasks which are more urgent than this. It is a measure of 
the depth of our moral bankruptcy and intellectual apathy that 
we have done so little to promote inter-faith dialogue. Since it 
is unlikely that governments in our countries will get excited 
about such dialogues, it is up to us, human rights activists, 
peace campaigners, environmentalists, feminists and so on, to 
organize these dialogues on a massive scale. Inter-faith dia- 
logues should be held at all levels and in all sectors of society. 
Unlike the political and economic reforms which we had sug- 
gested earlier on, this is something which is within our means. 
Inter-faith dialogues, properly organized, would help a great 
deal to transform a conflict-ridden atmosphere to a harmony 
laden one. 

Inter-faith dialogues, it needs to be stressed, should not just 
be concerned with metaphysical issues. They should deal with 
contemporary challenges and some of the perennial social 
-concerns of humankind. If human rights activists, for instance, 
held an inter-faith dialogue they could examine the question of 
freedom of expression or of torture from the different religious 
perspectives. Peace campaigners could dialogue on how 
religions regard war, violence and the use of force in international 
relations. Environmentalists, on the other hand, could analyse 
how religions view environmental degradation and what sort of 
ideas they embody on the management of natural resources. 


CONCLUSION 


It is quite conceivable that through such dialogues the 
followers of different religions will realize that their doctrines 
share common perspectives on many of the crucial challenges 
confronting humanity. For it is true that on the environment, on 
natural resources, on the function and purpose of government, 
on the role of leadership, on the family, on community solidarity, 
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on the rights and responsibilities of the human being, and on the 
values which should be at the core of an ethical society, 
Buddhism, Christianity, Confucianism, Hinduism, Judaism, 
Islam, Taoism and the other religions hold identical positions. 
These positions, in a sense, constitute the shared spiritual and 
moral heritage of humankind. 

In this shared heritage lies our hope of overcoming the 
religious conflicts which have pitted community against 
community in our continent. It is the sacred responsibiity of 
our generation to develop the ideas, values and principles 
embodied in this heritage so that a new spiritual worldview 
emerges which will provide an alternative to the dominant 
secular, materialistic worldview of our age. This secular, 
materialistic worldview which has always been uneasy about 
religion is conflict. It is equally incapable of resolving some of 
the other colossal problems of our times related to environmental 
degradation, excessive consumerism, technological mystification, 
dehumanising life-styles and spiritual alienation. In a sense, 
this worldview has never really been able to overcome even the 
more fundamental challenges of economic exploitation and 
political repression. This is why there is a crying need for an 
alternative worldview which will incorporate both the perennial 
wisdom contained in our religious traditions and the wealth of 
knowledge about political and economic relationships and 
Structures generated by the restless quest of the human mind in 
the last two centuries. 

Our alternative universal spiritual worldview will therefore 
embrace not only values such as freedom, equality and justice 
but also virtues such as love, compassion, moderation and 
restraint. It will not only espouse human rights but also 
emphasise human responsibilities - including our responsibility 
to environment, to community, to family and to self. Our 
universal spiritual worldview will be concerned not only with 
political and economic structures but will also address issues of 
morality and ethics. It will seek not only the transformation of 
the social order but also the transformation of the individual 
self. It is a worldview that will not only celebrate the joy of 
life but also reflect on the sorrow of death. It will be a worldview 
which will not only protect the particular identities of individual 
communities but also pursue the universal unity of the whole of 
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humankind. Most of all, it will be a worldview which will not 
only respect religious diversity but also revere the majesty of a 
truly universal God. 

When that universal spiritual worldview triumphs in the 
dawn of tomorrow, we, who are witnesses to today’s tragedy of 
religious conflicts, will finally understand what the illustrious 
mystic Jallaluddin Rumi meant when he said, “The lovers of 
God have no religion but God alone.” 
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THE DISAPPEARING BOUNDARIES 
BETWEEN INTERNAL AND EXTERNAL 
CONFLICTS 


Kumar Rupesinghe* 
1. Introduction 


The subject of this paper is complex particularly at a moment 
in history when it is difficult to make clear distinctions between 
external and internal conflicts. The concept of ncn-intervention 
in internal affairs is crumbling as conflicts within and between 
States get inextricably interlinked. The social conflicts in Central 
America, the Islamic revivals through dozens of Asian and 
African countries, the destabilization of Southern Africa, the 
disintegration of the Soviet empire and its subsequent 
fragmentation, the drug-financed rebellions in South America 
and Southeast Asia, the resurgence of ethnicity and nationalism 
and the complex pattern of refugee movements from South to 
North are examples that belong to our generation. These are 
problems that face the global community, whether it be as a 
community of citizens or of prices. 

This paper will argue that there are new types of conflicts 
which will appear as we near the year 2000. Boundaries between 
internal and external conflicts will have to be redefined and 
more attention focused on internal armed conflicts. It will explore 
the reasons for this and emphasize the emergence of identity 
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conflicts as being of special significance. The search for identity 
appears to the Western Liberal as a problem of ‘fundamentalism’. 
The challenge for the liberal paradigm would be how to engage 
in a constructive discourse which can accept a multi-ethnic, 
plural, global order. In other words, how does the peace reserach 
community and policy in general communicate to non-like- 
minded communities and address itself to internal wars and 
violence? The demise of the Communist Utopia does not mean 
that problems have been shelved. Accumulated historical 
problems will assume a new salience and intensity and it is 
likely that these conflicts will be more violent and intransigent. 

What we are witnessing today is an extremely volatile and 
fragile international environment. Global changes are not 
necessarily reflected in institutional changes in the state system 
or within the international system. It is this disjuncture between 
the gloval changes, peoples’ initiatives and the international 
institutions, whether they be the United Nations, the International 
Monetary Fund or the World Bank, which requires new global 
institutions to manage these concerns. 


2. Armed Conflicts and Their Characteristics 


Research on armed conflicts and their specificity may shed 
light on the types of conflicts we are witnessing today, and also 
give us an idea of emergent conflicts in the future. The 1988 
SIPRI Yearbook identified 33 contemporary armed conflicts - 
with armed conflict defined as a situation with over 1000 
casualities. Thirty-two armed conflicts were recorded for 1989. 
According to these estimates the total number of armed conflicts 
seem to be on the decrease. But if we also consider armed 
conflicts listed as below 1000 casualities then we get a higher 
number of recorded conflicts. According to their observations: 


The total number of ongoing armed conflicts in the world 
today is staggering. In some locations there are several 
destructive conflicts going on simultaneously. 


They suggest that the numbers have increased to about 75, and 
it is likely that more efficient reports would reveal that numbers 
would increase to about 150. Some interesting observations 
can be made based on the empirical data. 
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4. 


2: 


Most of the armed conflicts take place in the Third World 
countries. 

The basic issues in the armed conflicts of 1989 were related 
to internal matters. 

Inter-state conflicts are currently on the decline - perhaps 
for the moment. This has inspired the media and others to 
talk of a grand peace settlement. 

In most of the conflicts which led to external intervention, 
either by the super-powers or by a major regional power, 
there have been military withdrawals or negotiations for 
phased withdrawals. 

With regard to conflict management or resolution, the UN 
Security Council has rarely been involved; in some cases 
the good offices of the UN Secretary General have prevailed, 
but most often conflict resolution has been the function of 
a big regional power. It is likely, however, that the United 
Nations, and in particular the good offices of the Secretary 
General, will play a more active role in conflict resolution 
in the future. 
In most cases, the internal conflicts have been fuelled by 
arms sales and military equipment to combatants. Arms 
have been provided not only by the super powers but also 
by some states in the Third World. Apart from arms ther is 
evidence that chemical weapons are being used both by the 
State and by the guerilla. 

There has been consistent and flagrant violation of human 
rights, and no respect for the Laws of War. Gross abuses 
of human rights are evident on the part of both the state and 
the guerilla movements. Civilians account for 74% of official 
deaths or almost 3 times as many military deaths. 

In most cases, the conflicts have involved cross-border 
affiliations or networks, where a neighbouring state provides 
sanctuary as well as arms and training to the guerillas. 
Many of the conflicts listed are identity conflicts, where 
granting substantial devolution of power or territorial 
autonomy would end most conflicts. 


These propositions raise a range of new issues which may bring 
about a significant shift in the paradigm of conflict research and 
international relations. Firstly, there is the matter of building a 
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sound comparative experience in internal conflict resolution. 
Here it is necessary to be able to identify the actors generally 
involved in internal conflicts - not only the state, but also factions 
within the state, ethnic groups or religious groups, particularly 
actors who are generally silent in the discourse. The Western 
liberal tradition has tended to ignore non-like-minded actors, 
particularly those belonging to fundamentalist religions or 
minority speaking languages. 


3. Types of Internal Conflicts 


We need to distinguish the various types of internal conflicts 
which generally result in serious or violent hostilities. From the 
data available on conflicts we may make the following 
classification with regard to internal conflicts: 


1. Ideological conflicts, between the state and insurgent 
movements where the social inequality between classes is 
dominant. 

2. Governance and authority conflicts, concerning the 
distribution of power and authority in society. Demands 
from the opposition are for regime changes and control 
Over resources. 

3. Racial conflicts, including the conflicts in South Africa and 
Namibia, as well as racial conflicts in the USA and Europe. 

4. Environmental conflicts which are broadly resource-based 
conflicts, over land, water, the control of rivers and the 
protection of forests. There are two categories of 
environmental conflicts: environmental conflicts between 
man and nature, and conflicts between states and population 
groups caused or exacerbated by environmental problems. 
Resolving them requires different approaches. 

5. Identity conflicts where the dominant aspect is ethnic, 
religious, tribal or linguistic differences. Often these 
conflicts involve a mixture of identity and the search for 
security where the main contention concerns the devolution 
of power. This was the main type of war in 1987; such 
conflicts are likely to increase. Identity conflicts can be 
subdivided into territorial conflicts, ethnic and minority 
conflicts, religious assertions and struggles for self- 
determination. 
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Various linkages may exist between the conflicts so defined, or 
we may find a mixture of several. The above classification is, 
however, static and what is required is to conceptualize the 
various interrelations between them. It may well be that there 
are several types of conflicts which are waged simultaneously; 
or that a country faces two or more types of conflicts - for 
example, identity conflicts based on the demand for autonomy, 
and governance and authority conflicts. [or example, last year 
in Sri Lanka there were five armed conflicts waged 
simultaneously. In Colombia, there were several armed conflict 
being waged. In the Lebanon, several armed conflicts are being 
waged simultaneously. Given the analytical problems in defining 
the specificity of these conflicts, some have preferred to term 
these internal conflicts as protracted social conflicts or intractable 
conflicts. 


3.1 Identity Conflicts 


Identity conflicts are the most pervasive and the most violent. 
Identity is defined as an abiding sense of the self and of the 
relationship of the self to the world. 


Identity has been defined as an abiding sense of selfhood 
the core of which makes life predictable to an individual. - 
To have no ability to anticipate events is essentially to 
experience terror. Identity is conceived of as more than a 
psychological sense of self; it encompasses a sense that one 
is safe in the world physically, psychologically, socially, 
even spiritually. Events which threaten to invalidate the 
core sense of identity will elicit defensive responses aimed 
at avoiding psychic and/or physical annihilation. Identity is 
postulated to operate in this way not only in relation to 
interpersonal conflict but also in conflict between groups. 


William Bloom in an interesting study discusses the 
importance of identity to nation building. Identity is seen as a 
dynamic and ever changing aspect of personality. As we have 
argued, it is the interaction of state building, and modernization 
that identity will play an important role. 


Identification is an inherent and unconscious behavioural 
imperative in all individuals. Individuals actively seek to 
identity in order to achieve psychological security, and they 
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actively seek to maintain, protect and bolster identity in 
order to maintain and enhance this psychological security 
which is a sine qua non of personality, stability and emotinal 
well being. 


Little consensus exists in the literature regarding the 
terminology and basic concepts dealing with ethnicity. “Ethnic 
group’, ‘minority’, ‘tribe’, ‘nation’, ‘nationality’ are used by 
different authors in different ways, which of course leads to 
analytical confusion. Ethnicity is not a static concept but a 
dynamic one, in that ethnicity and ethnic boundaries can be 
continuously redefined, given certain factors. Politicization of 
ethnicity is a long historical process, where a crucial factor is 
centre/periphery interaction. Polarization does not seem to take 
place until a certain point has been passed: before this point, 
there will normally be instances where conflict resolution could 
be achieved through compromise and accomodation. 

The reasons for the ethnic revival have been fairly clear 
identified. I will try to list below some of the important findings 
and knowledge already existing with regard to identity conflicts. 

A major reason for the ethnic revival is seen as the 
contradiction between state building and nation building, where 
the state, in its attempt to centralize resources, may come into 
conflict with the many nations who coexist within its borders. 
However, some such centre/periphery conflicts might well have 
been mediated through constitutional means (federalism) and 
other forms of devolution of power. 

The distinction between ‘official nationalism’ and ‘imagined 
communities’ has brought about theoretical rigour in 
understanding post-colonial Third World nationalism. Here some 
Third World states can be seen ‘as artificial constructs not 
corrosponding to the many coexisting nationalities. Imagined 
communities then are those which in turn create the myth of 
community as a strong force for identity. 

Considerable attention has been given to the tension betwen 
ethnicity and modernization. Here the argument has been that 
unreflected capitalism and modernization have created a sense 
of psychological deprivation (relative deprivation) which has 
led to a backlash in terms of a reawakening of fundamentalism. 
Development strategies may have unintended effects on inter- 
ethnic relations. Some scholars have advanced the concept of 
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-ethno-development, arguing that development theories must be 
sensitive to cultural pluralities. This is particularly relevant to 
development strategies which ignore minorities and where 
hegemonic elites and international donor agencies may 
concentrate on certain groups only. 

Many states have denied the existence of ethnic conflicts. 
In a recent study, Barsh evaluates the extent to which 
international bodies responsible for the protection of human 
rights have recognised the significance of ethnic conflict as a 
destabilizing force in both developing and industrialized 
countries. The study concludes that a surprisingly large number 
of states refuse to acknowledge the possibility of ethnic divisions. 
Examples of such denial can be found in all regions, but most 
frequently in Asia and Africa, where the evidence suggests that 
the contemporary threat from ethnic conflict is also the greatest. 


4. The Role of the State 


The role of the state is central to identity formations. The 
State creates and denies the identity of others. It is precisely 
here in this business of nation building and state formation that 
ethnicity assumes particular salience. Together with the demands 
for democracy and participation, there are ethnic and religious 
minorities demanding greater autonomy, recognition and identity. 
These problems and tensions will be a major focus of attention 
in the years to come. In'the Third World, state formation will 
remain a complex problem, with concerns for general democracy, 
participation and demilitarization. Ethnic and religious claims 
will become more urgent and more clearly articulated. 

These tensions are likely to be further compounded by severe 
poverty and unemployment in many parts of the Third World. 
The demand for identity and culture will be located within the 
framework of increasing gaps between the elites and the poor, 
where their own language and culture may be the final focus of 
identity in a rapidly changing modernizing world to which the 
poor are denied access. 

State violence and counter-violence serve to exacerbate 
cleavages. The violation of human rights, including extra-judicial 
killings or torture, has produced a vicious cycle of violence and 
terror. State violence has brought with it a sense of insecurity, 
this then acts as a strong force of mobilization which too often 
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takes extra-parliamentary or militant forms, leading to armed 
conflicts. Further, in some cases, the misbehaviour of the armed 
forces and police - often ethnic armies has served to provoke 
guerilla behaviour. 

Further the monopoly of physical violence is no longer the 
sole property of the state. According to Weber, the modern 
State must be defined as the societal institution which lays claims 
on the legitimate monopoly of physical violence. The essential 
attribute of the state creates the dilemma: on the one hand it has 
to protect its citizens against arbitrary violence of others, and 
for this purpose the state needs the monopoly on violence, or 
the means of using violence, respectively. On the other hand 
by this very monopoly the ruling group has the possibility to 
use violence for its Own interests against the people, even 
arbitarily beyond accepted rules and laws. Other groups also 
have ready access to means of physical violence. These new 
actors tend to determine the direction of conflicts. 

What is suggested here is that there is a global struggle for 
a redefinition of the state. The concept of the state and its role 
must be discussed within a changing global environment, where 
new actors and new initiatives challenge the ability of current 
State formations to resolve some of the most pressing problems 
of mankind. The ‘multi-ethnic state’ is an organizing concept 
which can accommodate ethnic claims and demands in all parts 
of the world. 

There is a growing awareness of the universality and 
complexity of ethnic problems and the need for concerned action 
to devise strategies, programmes and structures for managing 
ethnic conflicts. Some multi-ethnic states have worked out 
federal forms of devolution. However, in the search for 
constitutional models there has been disagreement over unitary 
and federal efforts, and the extent of devolution and autonomy. 
There is a need to re-examine the role of constitutions and 
similar mechanisms for conflict management. 

Constitutions may, however, provide only de jure recognition. 
We need to identify cultural and social institutions within the 
countries concerne. There exist many mechanisms and religious 
and collective experiences which help to enhance cooperation 
and tolerance whilst respecting the positive aspects of ethnicity, 
They may be schools, places of common worship, trade unions 
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or various informal community organizations. School curricula, 
particularly concerning the interpretation of the country’s history, 
are important in the decommunalization of the mind. More 
Studies are needed on the role of curricula, particularly their 
impact on young people in the formative years. In some cases, 
history books may have to be rewritten to recognize the multi- 
ethnic character of societies. The role of the mass media is 
often crucial. Information, and the way it is handled, can 
exacerbate cleavages or help to enhance feelings of cooperation. 
All too often, disinformation campaigns and rumours serve to 
feed and excite tensions. The role of communications and 
information is an important aspect of research where more 
comparative knowledge is required. 


5. Governance and Conflict Management 


We have argued that although significant changes have 
occured in the global situation there is a gap between the 
international institutions created during the post-war period and 
the new problems which are emerging. Much has been written 
about the role of the United Nations, and the role of the Secretary 
General in dispute settlement. Much has been said about the 
strengths and the limitations of the United Nations. An 
impressive record has been established in the operation of peace- 
keeping forces. Furthermore, equally impressive work has been 
done in mediation between states in many difficult circumstances. 
However, the mandate of the United Nations is basically to 
resolve disputes in the international arena. But what about 
violent internal conflicts which tend to destroy societies and 
cause untold human suffering? Would it be possible for the UN 
to revise its mandate regarding internal conflicts? Could it 
allow its good offices and its vast network of skills to be used 
to provide for timely intervention? Many proposals and 
recommendations have been made and the current conjuncture 
enables the UN to review its mandate in conflict resolution and 
peace making. 

Currently, there is a consensus on the need for preventative 
action, early warning and prevention of violent conflicts. ‘This 
work is still in its early stages but a new coalition is likely to 
emerge. There is also increased cooperation amongst networks 
to create a wider forum for discussion on early warnings and 
conflict resolution. 
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A very significant and import instrument in conflict 
transformation has been the role of elections. International 
attention and monitoring can be strenthened to facilitate and 
ensure periodic elections. In many cases, transformation can 
only be achieved by insisting on regular elections. 

Theoretical advances have been made concerning the role 
of third parties in conflict resolution, as well as in improving 
bargaining and negotiating strategies. New forms of conflict 
resolution have been suggested, from problem-solving approaches 
to professional facilitators. However, most of thes theoretical 
advances have been made within stable democracies with a 
consideration tradition in conflict management. Further, such 
Studies tend to focus on what happens once parties are brought 
to the negotiations table, whereas the real problem is often how 
to identify the actors and what can be done to get people to 
negotiate at all. Negotiations tend to imply equal partners, but 
domestic conflicts involving groups are often asymmetric or 
unequal conflicts between a powerful state and a weak 
opposition. Protracted social conflicts are generally not single- 
issue situations. They inherit a past which acts as a heavy burden 
on the future. Protracted social conflict involves questions of 
identity, symbolic meaning, control over resources and a sense 
of meaningful security. More attention should be paid to conflict 
transformation. How can a framework be created for conflict 
resolution? How can the terms of reference and the constituency 
of the conflict be changed? 


6. Concluding Remarks 


The paper has tried to argue that new boundaries will appear 
on the way in which we conceptually define and analyze 
conflicts. The world is certainly going to be more violent and 
for many people more insecure. There is, therefore, a need to 
review existing global institutions and mechanisms for prevention 
and transformation of conflicts. 

The challenge will be on who will capture the demoractic 
space available, if conflicts can be transformed through collective 
forms of non-violence or if armed conflicts and criminality 
dominate the democratic space available. There is much to learn 
from the Intifada and the peoples movement in Europe and 
more to learn about non-violent social transformation. 
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THE LANGUAGE OF PROTECTION 
AND THE REALITY OF 
REJECTION: END OF COLD WAR 
AND CRISIS IN REFUGEE LAW 


B.S.Chimni* 


Social scientists concerned with refugee law i.e. with 
principles and norms which govern the world of refugees need, 
schematically speaking, to perform a two-fold task: critical and 
practical.’ The critical moment must be concerned with 
evaluating the conceptual and theoretical foundations of refugee 
law and the practical with recommending solutions which are 
acceptable to a world responsible for the production and plight 
of refugees. Their dialectics will, it is to be hoped, engender a 
rational discourse and corresponding praxis. This brief paper 
seeks to appropriate at first the critical moment in order to 
explore the growing tension between the language of protection 
and the reality of rejection. In fact it argues that refugee law is 
in crisis. The crisis can, at the level of events, be traced to the 
end of the cold war (it has negated a principal context of the 
1951 UN Convention),? the changing character of and increase 
in refugee flows, the continuing economic problems of the 
developed countries and the growing North-South divide. At 
the ideological level the crisis is a manifestation of the 
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problematic epistemological and ontological premises of 
mainstream westerm social science. The crisis can, it is 
Suggested, be overcome only through an empathetic 
reconsideration of the causes of the modern phenomenon of 
refugees and the underlying premises of refugee law which 
dictate arbitrary definitions that ensure rejection, and 
discriminatory solutions. The final section of the paper pays 
Obeisance to the practical moment. 


End of Cold War and Crisis in Refugee Law 


It is common place to state that international law does not 
evolve in a vaccum but reflects the structures and processes 
which constitute the international system. To put it differently, 
it means that the dominant actors in the system are able to write 
their interests into law (and further, control its evolution through 
usurping the hermeneutic moment). Refugee law is no exception 
to this thesis. In the world of Gil Loescher, “the international 
refugee regime was created by the leading Western powers and 
was acceptable only in so far as the system served or did not 
run counter to, their particular interests or needs’’.’ He quotes 
Eugene Douglas, the former US Co-ordinator for Refugee Affairs 
as Stating that US refugee policy was an instrument in countering 
Soviet influence through “wean(ing) away client states from 
Soviet domination’’.* Without entirely discounting the discourse 
of altruism which characterised the framing of the 1951 
Convention relating to the Status of Refugees it may be said 
that this was a principal objective of the western powers. It 
also persuaded them in 1967 to do away with the chronoligical 
and geographical limitations of the 1951 Convention.° It may be 
recalled that the 1951 Convention, to begin with, was not 
concerned with non-European refugees. In fact it entirely ignored 
the fact that groups of peoples outside Europe were also in need 
of legal protection, either then or in the future. As Cells has 
pointed out, “although the drafters of the convention were aware 
of the refugee crisis in the Middle East, China and the Indian 
subcontinent, they feared that a general refugee definition could 
imply too many obligations on the resettlement states. Therefore 
the 1951 Convention limited the term refugees to those who 
fled persecution in Europe prior to 1951”.° Refugees from 
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elsewhere became of concern when they could be used a pawns 
to contain Soviet influence in the Third World, and of course 
as shall be presently argued, only to that extent. It is worth 
noting here that millions of refugees in the world have in the 
first place been created by; East-West rivalry: in the Horn of 
Africa, Indo-China, Central Asia, the Middle East, Southern 
Africa and Central Africa. The western reception of refugees 
fleecing from these scenes of violence have depended on their 
perception of how it could influence the course of the cold war. 
This cold war has now come to end. It was inevitable that this 
would metamorphose the attitude of the developed countries to 
the world refugee problem which is today principally the problem 
of and in the developing world. However, the end of the cold 
war contains both good and bad news for refugees from the 
developing world, albeit the latter dominates. The possible end 
of internal and regional conflicts could mean that refugees from 
these parts of the world can now think of going home. But 
even this will come about only if the UNHCR, currently facing 
a financial crisis, will be given enough funds to take them back 
home and help them to rebuild their lives.’ This may not come 
about for the bad news is that the negation of the original 
context of the 1951 Convention implies that the west is not 
going to be responsive to the acute world refugee situation. 
The particular economic and ideological matrix in which the 
cold war had ended ensures this. Firstly, though the west is 
currently celebrating the victory of the ideology of free market 
it is a fact that the economic climate in the developed world has 
worsened. In the context of refugees mention needs to be made 
of growing unemployment and cut in social welfare benefits. 
This makes it difficult for the political leadership in these 
countries to convince their domestic constituency that they should 
play host to more refugees, especially after the war with 
socialism has been won. Secondly, and perhaps more 
significantly, the retreat of socialist ideals has been coupled 
with the rise of regressive modes of thinking. In the words of 
the noted historian Eric Hobsbawm, “the decline of the socialist 
vision has been replaced, not by common sense or some other 
relatively disenchanted form of behaviour, but by worse visions 
and more dangerous dreams, such as religious fundamentalism, 
nationalist zealotry, or more generally, that racially tinged 
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xenophobia which looks like becoming the major mass ideology 
of the fin de siecle’.’ Such an ideology preaches hatred of alien | 
peoples and cultures and refugees are its most ready and 
unfortunate victims. As a recent editorial in Refugees comments, 
“while democracy has been breaking out all over the world, so 
has xenophobia and racism. In many societies, members of the 
dominant community have been making it clear — in aggressive 
words and violent deeds — that they do not welcome the 
presence of people speaking another language, who espouse an 
unfamiliar religion’”’.? Take, for instance, the disturbing incidents 
in Sweden which hither to had the image of a tolerant and 
enlightened society: 


Late on the night of 24 May, in a small town 200 kilometres 
south of Stockholm, a refugee reception centre was burned 
to the ground... This incident turned out to be the first in a 
series of attacks on refugee centres... Soon after the attack 
at Kimstad, a smoke bomb was thrown into a reception 
centre in Bocksjon. Eleven people were taken to hospital.. 
It was followed two days later by a petrol bomb attack on 
a centre in Kolback. Since then, more than 12 similar 
incidents have been reported.'° 


The implications of such attitudes for refugees and refugee law 
are Obvious. These are narrated in the Report of the United 
Nations High Commissioner for Refugees to the fortyfifth session 
of the General Assembly, 1990 and various issues of Refugees: 

— In a number of instances states denied admission and 
asylum on various grounds. ‘These included refusal by states to 
examine asylum requests based upon a strict application of the 
notion of the ‘country of first asylum’, even where the persons 
concerned were not permitted to re-enter or remain in the country 
from which they had last come or where it was far from clear 
that they would receive humane treatment." 

— the application of restrictive measures including the 
introduction of visa requirements for nationals of specific 
countries, and the imposition of sanctions on airlines transporting 
improperly documented persons, including refugees and asylum 
seekers.'2, Much of the movement of Tamils from Sri Lanka to 
Western Europe in recent years has been effectively curtailed 
by this process." 
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— the growing practice of increasingly restrictive 

interpretation of various elements of the refugee definition 
contained in the 1951 Convention relating to the status of 
refugees and its 1967 Protocol, coupled with the demand that 
applications for refugee status satisfy excessively stringent burden 
of standards of proof.'* In addition, a few countries limited or 
discontinued their previous practice of granting asylum to persons 
who were compelled to leave their countries of origin as a 
result of generalised violence, foreign aggression, internal 
conflicts, massive violation of human rights or other 
circumstances which seriously disturbed public order. The result 
was that some persons were returned to countries where their 
lives, safety or freedom could not be guaranteed.” 

— the violation of the principle of non-refoulement. A 
considerable number of rejections at the border and the so- 
called push-offs led to the forced return of individuals to 
situations of danger.'® For example, the US Coast Guard has 
intercepted 22,000 Haitians on the high seas and returned them 
summarily to Haiti.!’ 

— the growing practice of detention regardless of the fact 
that this was exclusively or at least mainly, due to their need to 
find protection. For example, over 7,500 aliens are currently in 
detention in the US and over half are applicants for political 
asylum.'® 

These restrictive policies of the developed countries towards 
refugees are going to continue in the future. If anything all 
signs are that they are going to become even more restrictive. 
The allusion is to the idea of fortress Europe. As Dennis 
McNamara, Deputy Director in UNHCR’S Division of 
International Protection mildly puts it: ““The 1990s are likely to 
be the most restrictive years in recent decades as far as asylum 
is concerned. Developments such as the attempt to harmonise 
internal procedures on asylum for a borderless Europe after 
1992 have undoubtly exacerbated this tendency”’.’’ It will, as 
one observer has pointed out, give rise to two kinds of problems. 
The first is the danger “that the procedures will be harmonised 
at the tightest possible level and that more decisions will be 
made not inside the country but at the external frontier. The 
second concern is related to the possible attempt to tighten 
internal security to balance loss of security at the borders as a 
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result of the integration process”.”” The measures could include 
tightening of the hotel registration system, as increase in the 
number of spot checks on passports and identity cards, and 
more exchange of information between different security forces. 
In other words, there “is a clear danger that refugees and other 
ethnic minorities living legally within the border free area will 
be singled out for special attention thereby legitimising and 
institutionalising racial discrimination’’.”! In sum, refugees from 
the developing countries will face an increasingly more hostile 
environment in the developed world. 


The Hermeneutics of Solutions: On Voluntary Repatriation 
and Causes of Refugee Flows 


The crisis in refugee law is reflected not merely the restrictive 
policies pursued by the developed countries but also in their 
attempt(a) to emphasise a particular durable solution, albeit a 
most appropriate one, to the neglect of another, and (b) to 
advance an interpretation of causes of refugees flows which 
shifts the onus on the victims. 

Restrictive policies are implemented by the developed 
countries in order to stem the flow of refugees to their borders. 
But it would somewhat defeat this objective if resettlement in 
these countries was considered, along with voluntary repatriation 
and local settlement, as equally appropriate durable solutions. 
Therefore, the developed countries have sought to de-emphasise 
resettlement as a durable solution and promoted the idea of 
voluntary repatriation. As Hathaway has pointed out, “the strong 
emphasis on the return, local resettlement, or confinement in 
camps of refugees in the less developed world contrasts markedly 
with the ‘exilic bias’ of the Convention-based refugee law 
applicable to Europeans. While voluntary repatriation arguably 
offers the possibility of a more expeditious resumption of normal 
life than does the often traumatic process of resettlement in a 
foreign state, the dichotomous approach that denies the option 
of foreign resettlement to most non-European refugees is 
inconsistent with an even-handed protection system’.” ‘Thus, 
while in Europe “resettlement in third countries has been the 
main solution adopted in the large-scale influx situations which 
have occured since the Second World War” this solution ‘1s 
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discouraged in the case of Third World refugees.” The only 
exception have been the Indo-Chinese refugees in the early 
phase. This attitude is part of a larger strategy to contain and 
localise refugee problems in the developing world. It is then 
easy to understand that the other solution stressed is local 
settlement. The problem with the idea of selective burden sharing 
being implemented by the west is that in the final analysis it 
will come to effect the voluntary character of the solution of 
voluntary repatriation. Since most of the asylum giving states 
in the developing countries are extremely poor they are under 
pressure to quickly repatriate the refugees to the state of origin. 
This could mean that the perception of the state, as opposed to 
the individual refugees; as to whether the preconditions for 
voluntary repatriation have been met, will prevail. And “as the 
UNHCR-sponsored voluntary repatriation programme for 
Ethiopian refugees in Dijibouti has demonstrated, the line 
between promoting repatriation and imposing it can be a very 
fine one.”™ If such judgements are to be avoided it is important 
that the developed countries in a spirit of internationalism and 
solidarity show greater concern for the refugees of the world. 
Among other things it would imply accepting larger number of 
refugees for the purposes of resettlement. In this context the 
UNCHR must take active steps to dispel the impression that 
Europe is the continent which has most refugees; in fact, at the 
level of asylum 90 per cent of all refugees, as Rita Susumuth, 
President of the Federal Parliament of Germany has noted, are 
taken in by Third World countries. It must produce historical 
data on resettlement, in particular about refugees from the 
developing world. It must also draw attention to unpalatable 
facts like the West European countries have been most reluctant 
to admit refugees from Latin American inspite of the fact that 
the latter countries had accepted more than 30,000 refugees 
from Europe after World War II.’ 

A relatively recent development in refugee law is its growing 
concern with the study of ‘pre-flow’ aspects of the refugee 
problem in order to devise possible legal and institutional 
mechanisms to avert a refugee-producing situation. In this view 
‘pre, actual and post flow’ aspects of the problem are to be 
treated part of a single continuum. The effort is directed towards 
establishing a more effective system of protection which is based 
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on an integrated approach to the refugee problem, including 
therefore the problem at its roots. This approach may involve 
inventing appropriate norms in order to be able to assess and 
assign state responsibility for the refugee-producing situation. 
While of the face of it the move to devise an integrated approach 
which takes cognisance of the inter-relationship between pre- 
flow, protection and solutions is unobjectionable the difficulty 
is with the perspective the developed countries have adopted to 
arrive at an understanding and explanation of the causes of 
refugee production. Its essence is that at least in the non- 
colonial and non-intervention contexts refugee production is the 
function of internal circumstances. Even there the emphasis is 
on political factors. The economic factor, in particular its 
international dimensions, are overlooked. The governments of 
developed countries in the words of Nicholas Morris “have 
preferred to separate refugees from such problems as the 
widening north/south gap, third world debt, falling primary 
commodity prices, and the right-to-development debate’’.”’ This 
attempt to isolate the pre-flow aspects of the refugee problem 
from international economic disorder ensures that no headway 
can be made in its resolution. On the other hand it will spawn 
suggestions which shift the moral and legal onus on to the 
victims. ‘Take for instance the suggestion made by Luke Lee 
that if the root causes of refugee flows were to be tackled in an 
effective manner there is the necessity of increasing the political 
and economic cost to refugee-generating countries through the 
imposition of appropriate sanctions.** He even goes on to observe 
that “it is time to apply treatment to the causes of the malady 
and not just its symptoms” little realising that he is the first to 
flout this principle.” In brief, a less parochial view of the case 
of refugee production is called for if the international community 
is to seriously address the problem of international cooperation 
to avert new flows of refugees. That is to say, the problem of 
causes must be approached from what Professor Goodwin-Gill 
calls the ‘development perspective’.*? Such a view would also 
allow the developed states to rethink the question “Who is a 
refugee?’ a question to which we now turn. 


330 Human Rights: Perspective & Challenges in 1990 and Beyond 


Who is a Refugee ? 


The Eurocentric focus of the 1951 UN Convention has 
already been mentioned. It was manifested not only in the 
geographical limits of its application but also in the manner in 
which it defined a refugee. As is well known Article 1 of the 
Convention talks of a well-founded fear of being persecuted for 
reasons of race, religion, nationality, membership of a particular 
social group or political opinion’. This definition as critics 
have pointed out is based on a fractured and prejudiced view of 
what constitute human rights. In the words of Hathaway, “by 
mandating protection for those whose civil and political rights 
are jeopardised, without at the same time protecting persons 
whose socio-economic rights are at risk, the Convention 
continued the lopsided and political biased human rights rationale 
for refugee law of the immediate post-war years’’.*! 
Unfortunately even today, as Professor Goodwin-Gill has pointed 
out, there is “no adequate recognition of the inherent connections 
between civil and political rights, and economic social and 
cultural rights, and third generation rights, including peace and 
development’.*? The reason is that in the final analysis the 
problem of definition of refugee is a debate about the forms of 
knowledge appropriate to understanding the underlying issues. 
Here the limits of liberal political theory, the ideology of the 
West, are well known; the debate around Isaiah Berlin’s 
conception of two kinds of liberty have long exposed the 
weaknesses in the liberal argument.” 

In the context of the definition of refugee, as Ibeanu has 
observed “we disagree with the major epistemological principle 
informing the concept and on which most liberal discussion of 
the subject are based. This is the subjectivistic idealistic outlook 
which leads to the individuation of “refugeehood’””’.** In other 
words, given this outlook “the individual human being..rather 
than social forces and their interaction” become the subject of 
inquiry.” It is this which allows an artificial schism to be 
created between ‘political’ and “economic’ refugees. In reality, 
as Ibeanu has argued, “the instances should be understood in 
their interconnectedness and inter-relatedness, and none can be 
treated suit generis”.’° From a different perspective Sadruddin 
Aga Khan has rightly stressed that “it would be wrong to draw 
(oo fine a distinction between the two, since political persecution 
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and economic oppression can easily overlap. It is often the 
poorest members of society who are discriminated against (on 
grounds of race, religion or politics), and people flee from 
economic conditions which are the direct result of a political 
failure to guarantee distribution of food, land, jobs or education’’.*’ 
In sum, the contrived distinction between ‘political’ and 
‘economic’ refugees needs to be abandoned and the definition 
brought in accord with reality. 

The one-sided definition found support in the West because 
it also served the purpose of limiting their share of the refugee 
burden. Today, the fact that of the 15 million refugees in the 
world most fall outside the UN definition means that the 
developed countries are unlikely to recognise the deficiencies 
which characterise it, particularly when they are celebrating the 
victory of market ideology over socialist thinking. However, 
“refugees were not legislated in by the 1951 Convention; and 
they will not be legislated out, either’.** It may be clarified that 
the plea here is not for no definition but merely for a realistic 
one. As Goodwin Gill has pointed out, “definitions will always 
be attractive, as long as they seem to impose finite limits on 
human problems that otherwise seem intractabie. Definitions 
serve useful purposes, but become deficient once their rational 
and relation to other issues are ignored. At that point, definitions 
tend to raise form over substance, class over need, 
characterisation Over purpose. And they will distort perspective, 
particularly where, as within the 1951 Convention, they stand 
for or signify only a partial reality; or if, in their isolation, they 
have lost contact with original principles”.*’ In the latter context 
one may draw attention to Professor Eugene Kamenka’s remarks 
that “the present definition of refugees is not a moral definition’’.* 
In fact he makes a strong plea for resisting what he calls “the 
depersonalisation of the refugee, the attempt in a welter of 
social science or politic-economic “realism’, to avoid the central 
moral dimension of the problem, the fact that people are at 
stake’’.*' He goes on to echo Karl Marx’s Inaugural address to 
the Working Men’s Association in observing that “what is good 
and praiseworthy in relations between people is also good and 
praiseworthy in relations between peoples and governments, 
what is evil in the one case, is evil in the other’’.” 

The unmoral nature of the Western resistance to expanding 
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the scope of the UN definition of refugees becomes glaring 
when it is remembered that in the contexts of Africa (the OAU 
Convention), Latin America (The Cartagena Declaration) and 
Asia (recommendation of a working group) additional categories 
of refugees have been established.” In contrast, as was noted 
earlier, developed countries are giving the UN definition as 
increasingly restrictive definition, and are violating the customary 
international law principle of temporary refuge. Coupled with 
the fact of discouraging resettlement, the unwillingness to share 
the financial burden through increased contributions to the 
UNHCR, and to the one-sided view of what causes refugee 
production the picture of an unmoral response is complete. The 
discourse of altruism which has traditionally characterised 
Western refugee literature now stands in complete contradiction 
with actual practices. The sooner the pretense is abandoned the 
better. 


What is to be done? 


Radical critics are often dismissed with a wave of the hand 
for not adequately concerning themselves with what is possible 
or practicable and for airing views which seldom contribute to 
improving the real world. This charge is mostly an unfair one.* 
Where the problem is such as the one of refugees it is a 
particularly invidious one. For to depersonalise the refugees is 
to forget, as Professor Kamenka so rightly remarks, that “refugees 
are first human beings, not social, political or economic 
problems’; the duty we owe to them is part of the duties we 
Owe ourselves, part of what it means to be a just and human 
person’.*® What is practicable is not a fixed point in space but 
an interpretation which differs depending upon whether the 
standpoint of a universal or a parochial citizen is adopted. This 
is to Say, its validity depends on whether the limits are defined 
on the basis of inclusive as opposed to exclusive interests. To 
. accept otherwise is to abandon the role of reason and morality 
in human affairs. An inclusive perspective dictates the following 
recommendations: 

1. Amend the UN definition of refugee to bring it into line 
with the OAU Convention. Further, no artificial distinction 
should be maintained between ‘political’ and ‘economic’ 
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refugees. For this purpose Article 45 of the 1951 Convention 
can be invoked. Paragraph(1) of the article provides that “any 
Contracting State may request revision of this Convention at 
any time by a notification addressed to the Secretary-General of 
the United Nations”. The fear has been expressed that if the 
definition is broadened “it is possible that some signatory 
countries would withdraw their signature’.*° Here once again 
Wwe may join Professor Kamenka in responding that while it is 
true that there are constraints on states they “are almost invariably 
capable of greater extension that the generosity of those who 
warn of the dangers of tool large a migrant intake”.*’ 

2. In the meantime, through resorting to article 38, the 
International Court of Justice must be approached for an 
authoritative interpretation of the existing definition in order to 
reverse the trend of increasingly restrictive interpretation of 
various elements of the definition. Article 38 states: ““Any dispute 
between the parties to this Convention relating to its 
interpretation or application, which cannot be settled by other 
means should be referred to the International Court of Justice 
at the request of any one of the parties to the dispute”’. 

3. Complete respect should be shown to the principle of 
temporary refugee, The principle of non-refoulement, as 
Professor Goodwin Gill has rightly argued “must now be 
understood as applying beyond the narrow confines of articles 
1 and 33 of the 1951 Refugee Convention’.** Customary 
international law “extends the principle of non-refoulement to 
include displaced persons who do not enjoy the protection of 
the government of their country or origin’”.*” In the final analysis, 
as he concludes, “non-refoulement through time implies 
temporary refuge’.*® On the other hand, one may also advance 
the Perlusss and Hartmann argument that temporary refuge and 
non-refoulement are two separate principles and the former has 
also emerged as a customary international law norm.*! The 
principle, it may be clarified should encompass the right of 
non-rejection at the frontier. 

4. Any detention should be in accordance with the principle 
of international law. In this context one may recall the judgement 
of the International Court of Justice in United States Diplomatic 
and Consular Staff in Tehran in which it is observed that 
“wrongfully to deprive human beings of their freedom and to 
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subject them to physical constraint in conditions of hardship is 
in itself manifestly incompatible with the principles of the Charter 
of the United Nations, as well as with the fundamental principles 
enunciated in the Universal Declaration of Human Rights’’.*? 
The basic principle on detention has been neatly formulated by 
Goodwin Gill: “The automatic or indiscriminate detention by 
States, without valid reason, or refugees'and asylum-seekers 
should only be resorted to as an exceptional measure and should 
only be maintained for as long as strictly required by the 
exigencies of the situation’’.” 

5. In so far as durable solutions are concerned three 
recommendations flow from our discussion: (a) the voluntary 
nature of repatriation must be ensured at all costs. As a principle 
this is rather uncontroversial. It must be conformed to in 
practice; (b) the developed countries must offer greater 
resettlement opportunities; and (c) they must increase their 
financial contribution to the UNHCR. 

6. Finally, to turn to the problem of averting new refugee 
flows the principal recommendation is to reform North-South 
economic relations. The widening gap between the developed 
and the Third World countries, is, in the final analysis, the 
fundamental cause of refugee flows. Without reversing this 
trend nothing can be achieved in the area of averting new flow 
of refugees. The other safeguard is to stictly observe the 
principle of non-intervention into the internal affairs of 
developing countries. 

These recommendations are not only moral but also in the 
‘national interest’ of the developed countries. In a recent article 
in Foreign Affairs entitled ‘A New World and its Troubles’, 
Professor Stanley Hoffman writes: “The potential for trouble, 
not between the ‘North’ and the ‘South’, but between the 
advanced countries and certain groups of less-developed ones, 
is equally serious. It is often said that the poorer among the 
latter cannot cause much harm, whatever they do. This may be 
true, in cases other than oil, if harm is defined in purely economic 
terms. But ... the weakness and hetrogeneity of some of these 
states and the pressure of increasing populations, may well lead 
to....formidable quarrels over immigration and refuge to and 
expulsions from the richer countries”.** He therefore pleads for 
the comeback of liberal internationalism since “laissez faire and 
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the invisible hand are not capable of resolving such issues as 
population growth and movements”’.» It is difficult to approve 
of the ‘realist’ vision and paradigm which underlie the commend 
and the analysis but if it persuades the policy makers in the 
West to positively contribute towards resolving the world refugee 
problem then we welcome it. For our part we conclude with 
a paragraph from the recent Report of the South Commission: 


tw 


6. 


The North cannot hope to remain insulated from social and 
political upheaval in the South; the upheaval will spill over, 
inexorably, in various ways. This is evident, for instance, 
from the steady flow of refugees from countries of the 
South to the United States and Western Europe. The ranks 
of those fleeing from zones of conflict or persecution are 
now joined by others who seeking a better life, enter 
countries in the North - legally for illegally. There cannot 
be genuine peace at the global level or stable and secure 
prosperity in the North unless the South can accelerate its 
growth, overcome underdevelopment, and build a better life 
for its peoples.*® 
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REFUGEES: A CONTINUING CHALLENGE 
FOR HUMANITY: FOR A REALISTIC 
APPROACH IN ASYLUM POLICY 


Mr. Michal Moussalli* 

a refugee phonomemon has been a feature of inter-state 
relations and international life .for many decades. Over recent 
years, geo-political shifts and global social and economic 
developments have led to certain significant changes in the way 
the problem manifests itself, evidenced particularly by the mass 
rather than individual character of many intra-regional 
movements, the fact of transcontinental movements and the 
increasingly mixed motives for departure of many asylum- 
seekers. Nevertheless, at the core of the refugee issue, the human 
rights dimension remains the constant factor. The challenge 
presently confronting the international community is to focus 
State thinking and approaches on the realities of today’s 
movements of refugees and asylum-seekers, while ensuring that, 
in the process, the human values underlying international concern 
for refugees retain their central place and that international 
protection is guaranteed for those who must depend upon ) 
Now might it be possible to marry these human values with 

the social and political realities? This is the issue to which I 
believe it would be well for this working committee to address 
itself. It is certainly a question which UNHCR is currently 
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grappling with, as it seeks to work cooperatively with States in 
reassessing their respective national asylum policies and the 
international approach to the refugee problem as well as in 
developing a comprehensive policy which more adequately 
responds to the needs of the new giobal refugee situation. 

It is also partly as a result, a very serious question for 
UNHCR at the present time. In any effort to redefine the 
parameters of refugee and asylum policy, the perspective from 
which the refugee problem is approached and the promises on 
which policy makers proceed are both fundamental. As States 
take their thinking more decisively forward, there is a need for 
injection into the national decision-making process of the 
perspective of NGOs working with refugees as well as that of 
UNHCR. These non-governmental and international perspectives 
complement those of States with the expertise of humanitarian 
organizations created to fulfill responsibilities towards a 
particular group of people at risk. 

A first step in this regard has already been taken, in the 
form of the Note on International Protection which the Office 
prepared for what turned out to be a rich and lively discussion 
at the last session of UNHCR’s Exexcutive Cominittee this past 
October. I commend this document to you as one indication of 
UNHCR’s present thinking on future directions for refugee 
policy which the international community might work together 
to develop. The emphasis is on promotion of realistic approaches, 
but always within the humanitarian parameters elaborated so 
carefully over the past four decades. Basic principles and 
international solidarity remain the starting point. 

The promises identified in the document as the basis for 
developing new approaches, together with the recommended 
approaches to be pursued, stem directly from the protection 
problems facing refugees and asylum-seekers today as UNHCR 
experiences them. Each refugee situation generates its own, 
situation-specific problems. These can, though, be grouped into 
two main types of problems - that is problems of an operational 
day-do-day character, and problems which together go to the 
heart of international protection efforts, threatening to 
compromise them on a global basis. Among the former, I have 
in mind, for example, serious violations of the physical security 
of refugees, their unwarranted detention or ongoing difficulties 
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in securing their basic rights. Let me not dwell on these - they 
are, anyway, well known to all of you - but turn at once to the 
second group of problems, which might be loosely categorised 
as the asylum crisis facing UNHCR. 

Clearly the arrival of large numbers of asylum-seekers and 
the absorption of some or all of them as refugees, even on a 
temporary basis, can create serious strains for host countries. 
This is particularly the case for the poorer communities where 
the ability of the people and the government to shoulder the 
resulting burden may be much diminished by severe socio- 
economic problems. It is also understandable in developed 
countries wich over-burdened asylum structures, including as a 
result of significant arrivals of non-refugees with costly social 
services and with a disenchanted public opinion. On the other 
hand, it needs to be emphasized time and again that being a 
refugee and enjoying asylum are inextricably linked. In some 
senses one can Say that asylum is the very condition of a 
refugee’s existence. Once a refugee leaves his or her country, 
the pre-requisite for all that follows is at least temporary asylum. 
International conventions and customary international law both 
reaffirm the prohibition against return of refoulement of a 
refugee to situations endangering life or freedom as one of the 
most fundamental principles of refugee protection. 

Irrespective of this fundamental character of asylum, 
incidents of expulsion or refoulement, in some instances on a 
large-scale, are too frequent. In addition, restrictive responses 
by many states to asylum-seekers attempting to enter their 
territories have increased. Due to expanded visa regimes and 
stricter passport requirements, entry and inter alia access to 
full procedures for determination of refugee status have become 
a function of prior authorisation, with discretion to allow entry 
on the basis of need considerably curtailed by enforcement 
mechanisms such as indiscriminate sanctioning of airlines for 
carrying improperly documented passengers. Here the concern 
is not the legitimacy of such measures, which is not contested. 
Rather it is their inflexibility where refugees are involved and 
the resulting possible denial of protection to individuals in need. 
Related problems, which I would only flag at this point, include 
the narrower view being taken by a number of States of their 
Convention responsibilities, reflected in part in their interpretation 
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and application of the refugee definition in Article 1 of the 
1951 Convention, as well as the strict adherence of a number 
of countries to the “country of first asylum” principle, even 
given the ambiquity surrounding its proper application. 

One result of such restrictive approaches is a rejection rate 
even higher than it would or should otherwise be. This arguments 
the number of rejected cases, which in themselves pose a 
complex problem, particularly in States where, for various 
reasons, there are difficulties in deporting groups or categories 
within the rejected group. In a number of countries, for example, 
because the necessary decisions on return are problematic or 
appropriate arrangements to enable return do not exist, human 
and material resources have to be directed to supporting persons 
whose status has been rejected. In addition, policies on admission 
and access to procedures, as well as public opinion in general, 
are coloured by this blurring of distinctions between refugees 
and rejected claimants in terms of treatment and entitlements. 
It is clear that failure to find a solution to non-refugee problems 
has serious consequences for refugees who are the responsibilities 
of UNHCR. This is particularly the case as the pressures 
resulting from poverty and potentially from environmentally- 
driven migratory flows will increase to the point, perhaps, where 
the principle of first asylum is gravely threatened. 

The diminishing accessibility of asylum on a global basis is 
a problem in itself. As important is the spin-off effect on the 
capability and willingness of countries of first asylum, often 
countries suffering significant socio-economic problems of their 
Own, to assume the resulting additional burden, or even to 
continue to receive refugees as in the past. 

Let us conclude at this point this very brief overview of 
problems in the asylum area. If I have, perhaps, not done justice 
to their complexity, it must at least be acknowledged that there 
are no Clear-cut or right explanations here. The reality is that it 
is becoming harder and harder to maintain a steady focus on 
what is the refugee problem today, on who are the victims, 
what are their rights and legitimate expectations and who owes 
what responsibilities. By a process almost of imperceptible 
absorption, the refugee problem has become part of the broader 
global issue of movements of people, with the various groups 
involved - including, for example, the migrant workers, the 
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victims of poverty and the legal and illegal immigrants as well 
as the refugees - imprecisely delineated, one from another. States 
have for some time been moving from a particular to a 
generalised response to the movements involved and, in the 
process, the elements peculiar to the situation of the refugee 
have diminished in significance. This development argues 
strongly for reassessment of refugees and asylum policies which, 
as I mentioned before, States, UNHCR and NGOs concerned 
with the refugee problem have come, not only to appreciate, but 
to act upon. 

Against this background, let me return now, briefly, to 
UNHCR’s Note for the Executive Committee. This Note ventures 
the following as among the important assumptions to underlie 
any new approach: 


- First that prevention is preferable to cure and that early 
warning of developing situations and their mediation can be 
a far more effective method to contain problems as long as 
humanitarian considerations are fully respected and the 
option of departure is not foreclosed for those who need it; 


- Secondly, that a refugee movement is a grave human rights 
issue, not only one affecting national interests or international 
peace and security; 


- Thirdly, that refugees and immigrants are not one and the 
same and any new policy must respect fundamental 
distinctions between the two categories of people; 


- Fourthly, that the numbers of persons seeking asylum or 
refuge cannot, by itself, be a reason for denying protection, 
or according it under harsh conditions; 


- Fifthly, that voluntary repatriation, local settlement or 
resettlement - that is, the traditional solutions for refugees 
- all remain viable and important responses to refugee 
situations. 


-  Sixthly, that countries of origin must assume a significant 
responsibility in the search for appropriate solutions including 
through facilitating voluntary repatriation and the return of 
non-refugees. 
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If these, among others, are accepted as the assumtions which 
must underlie any new approach, then certain conclusions about 
the general direction of this approach must follow. From 
UNHCR’s perspective, what is required overall is a globally- 
based approach which will develop asylum and refugee policy 
so that humanitarian and human rights concerns are well 
integrated and balanced in relation to the development, foreign 
policy and immigration control considerations of States. 

In the development of such a comprehensive approach, there 
is a need to proceed most carefully and without haste, on the 
basis of full awareness of all the interests at stake and their 
implications in human terms.(Human rights promotion and 
protection must occupy a central place, given the close 
interrelationship between violations of human rights and mass 
exoduses of refugees, as well as between—restoration of 
acceptable human rights situations in countries of origin and 
successful resolution of refugee problems through voluntary 
repatriation programs. Strengthened observance of civil and 
political rights, but equally of economic, social and cultural 
rights, is fundamental in addressing root causes of refugee flows. 
In addition, when one examines the range of causes leading to 
movements of asylum-seekers, together with the fact that the 
majority of refugees originate from and find asylum in the 
developing countries, it is clear that there is an important 
development factor at issue. In policies on development and 
through a aid ae is considerate potential not only 


their return to their countries of origin. 

The manner in which regional bodiés might more actively 
contribute to positive resolution of problems in their region 
should be explored both by these regional entities and by the 
international community generally. How to redress root causes 
and promote lasting solutions to regional refugee problems should 
be examined in this context. It needs, though, to be stressed that 
strengthened regional efforts must not be at the expence of 
international burden-sharing. 

While a new approach must respond in the first instance to 
the needs and rights of the affected persons, to have any realistic 
chance of being effective it must also acknowledge the legitimate 
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concerns of all affected States. These include the protracted 
nature of refugee problems in many first asylum countries with 
their Own troubled economies and their concerns about the 
political and security difficulties accompanying influxes and the 
waning international solidarity in sharing the burden. They also 
include, in the developed countries, increased caseloads, the 
backlog of claims, strained reception and integration facilities 
and significant expenses for material assitance. In addition, there 
is the problem of abuse of the system, as well as, more generally, 
of the large rejected caseload. Any new strategies must contain 
measures to deal humanely and effectively with rejected asylum- 
seekers. 

As a final point let me emphasise the importance UNHCR 
places on public information activities being made an integral 
part of new strategies in order to educate public opinion and 
encourage positive attitudes. At the same time, open debate on 
new approaches should precede decisions in this regard at the 
political level. 

In conclusion, I take great satisfaction in informing you 
that, after a rich debate on protection in the last session of 
UNHCR’s Executive Committee, the Member States decided to 
form a Working Group on Solutions and Protection in order to 
address these issues. Realizing that neither they, nor UNHCR, 
have all the expertise necessary to weigh and decide on the 
issues before them, the Working Group’s members have provided 
for the opportunity to consult other experts in the field, through 
their written work, or in person, and from the NHO community 
as well as from the academic world. 
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REFUGEE PROBLEMS AND DEVLOPING 
COUNTRIES: BETWEEN BURDEN 
SHARING AND BURDEN SHIFTING 


Vitit Muntarbhorn* 


The statistics on forced migrations to and from developing 
countries are eye-opening. According to Table 1, there are at 
least 14 million refugees (or more like 18 million) in the world 
today who have crossed borders into other countries seeking 
asylum-the majority have come from developing countries 
particularly in Asia (e.g. Afghanistan, Cambodia and Vietnam) 
and Africa (e.f. Mozambique, Ethiopia and Sudan). Smaller 
numbers are found in other parts of the developing world such 
as South and Central America. The majority of them have taken 
temporary refuge in neighbouring countries which are likewise 
developing countries (e.g.Pakistan, Thailand, Somalia, Kenya 
and Zambia). If one counts the internally displaced, the list of 
countries is long and the statistics are equally startling; there 
are at least 14 million displaced persons who have not yet 
crossed borders, and again they are part and parcel of the 
developing world. 

The strain placed upon these countries is self-evident. The 
picture is all the more gloomy if one is faced with those who 
blame the developing world as being responsible totally for 
causing refugee flows. The situation if too complex for such 
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simplistic deductions. Historical factors, the repercussions of 
colonialism, war, persecution, poverty, natural disasters and other 
factors provide diverse impulses for movements involving far 
more than the prima facie source countries. The responsibilities 
for finding solutions should not be that of the developing world 
along but also of the world community. 


Problem-Setting 


There are many more problems than statistical data. The most 
frequently raised problem is that of definition; who is a refugee? 
This study will not delve too deeply into this matter due to the 
vast literature available on the subject. Suffice is to note that 
the 1951 Refugee Convention as amended by its 1967 Protocol 
takes as the criterion for refugee status a person fleeing from 
his/her country of origin because of a “well-founded fear of 
persecution” in a transfrontier situation. The definition has been 
extended regionally to include victims of war (the 1969 Refugee 
Convention of the Organization of African Unity (OAU) and 
victims and human rights violations and their 1977 Protocols 
concerning humanitarian law which leave the term “refugee” 
undefined. 

The international community has used the term “refugee” to 
cover, in large part, politically persecuted cases. Over 100 
countries are parties to the 1951 Convention as amended. 
However, that parameter has been tested in recent times by the 
mass exodus of those fleeing warfare, on the one hand and 
those leaving for economic and other reseasons, on the other 
hand. While the world community has been willing to stretch 
refugee status to cover warfare cases to some extent, there is 
much more reluctance to recognise economic and other cases as 
refugees. Present international practice is wary of dealing with 
such cases, and the persons in question frequently fall between 
two stools; they are not exactly ordinary immigrants seeking to 
enter another country and are not exactly refugees under the 
international criterion. The situation is even more nebulous if 
they have not yet crossed frontiers and are internally displaced: 
the international instruments on refugees do not apply to them. 

The cautious approach taken by States, particularly in the 
developed world, is based upon a variety of claims. The words 
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“compassion fatigue” and “saturated absorptive capacity” are 
often used to explain why those seeking asylum are refused 
entry. In fact, there is often hidden racism or exonophibia. The 
rich are also likely to gain entry more easily than the poor. 
Several “fortresses” have thus risen in many countries of the 
developed world to restrict entry. 

To be fair, however, it should be noted that the same 
arguments are used by several members of the developing world 
to restrict the entry of those seeking refuge. For example, the 
term “human deterrence” was coined by one developing country 
in South-East Asia to reflect its own restricitionism in the mid 
1980s. Fortresses also emerge in the developing world unless 
there is sufficient international solidarity to shoulder the burden. 

From another angle, one should not jump to the conclusion 
that the developed world has not contributed to sharing the 
plight of the developing world. Indeed, it has, but is it enough? 
For example, the US has taken hundreds of thousands of refugees 
from Indochina in the past decade, and it has provided millions 
of dollars to help the developing countries bear the brunt of 
influxes. However, other countries have done much less. For 
example, while Japan has been willing to give money to countries 
hosting refugees, it has only taken several thousand refugees 
from Indochina for resettlement in Japan. 

As a corollary, there has been a tendency to reduct intakes 
of those seeking asylum in recent years, unless there is a specific 
ideological or ethnic link. This poignant parallel illustrates the 
polarities at stake: before German unification in 1990, Germans 
from East Germany (as it then was) had relatively no trouble in 
entering West Germany for refuge. The position would be 
different if it were Sri Lankans trying to enter. The double 
standards are telling. 

On another front, those seeking asylum in developing 
countries not only face the prospect of limited resources and 
great pressure on local facilities, but there may regrettably be 
a backlash by the local population against them. “Refugees live 
better than us; they have their food and water transported to 
them by the UN” is one comment frequently heard in some of 
the developing countries that offer temporary refuge, such as 
Thailand. This implies that it is necessary to help the local 
population so as to prevent discrimination in terms of aid and 
the potential hostility towards refugees. 
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At this juncture, it is worth examining the priciples and 
practices in greater detail. 


Principles 


It is not difficult to find statements to support the notion of 
burden-sharing and international solidarity, although their binding 
force is open to debate. The fact that many States have come 
together to sign the refugee instruments is a testimony to this at 
first glance. The notion is implied in the 1951 Convention which 
States in its preamble: 

“Considering that the grant of asylum may place unduly 
heavy burdens on certain countries, and that a satisfactory 
solution of a problem of which the United Nations has recognised 
the international scope and nature cannot therefore be achieved 
without international cooperation.” , 

The 1967 UN Declaration on Territory Asylum took this 
further by stating in Article 2(2): 

“Where a State finds difficulty in granting or continuing to 
grant asylum, States individually or jointly or through the United 
Nations shall consider, in a spirit of international solidarity, 
appropriate measures to lighten the burden on that State.” 

However, the content of this Declaration is weak, because 
there is no obligation to take measures to alleviate the burden 
of another State, but only to “consider appropriate measures”’. 

At the regional level, the notion has been expressed in 
various forms. The OAU Convention’s formulation is as follows: 
Article 11(4): 

“Where a member State finds difficulty in continuing to 
grant asylum to refugees, such member States may appeal 
directly to other member States and through the OAU, and such 
other member States shall in the spirit of African solidarity and 
international cooperation take appropriate measures to lighten 
the burden of the member State granting asylum.” 

In the Council of Europe’s 1967 Resolution, a weaker 
formulation is provided as follows: 

“Where difficulties arise for a member State in consequence 
of its action in accordance with the above recommendations, 
Governments of other member States should, in the spirit of 
European solidarity and of common responsibility in this field, 
consider individually or in cooperation, particularly in the 
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framework of the Council of Europe, appropriate measures in 
order to overcome such difficulties”’. 

In 1987, the Asian African Legal Consultative Committee 
also adopted the notion of burden sharing as an addition to its 
own 1967 Principles of Refugees which had followed, to a 
large extent, the 1951 Refugee Convention, although not binding 
by nature. 

Evidently words are not lacking to support the need for 
burden-sharing. The momentum for this has increased as a result 
of the continuing exodus, particularly the mass outflows of the 
1970s, including Afghans into Pakistan and Indochinese into 
neighbouring South-East Asian countries, and the many conflicts 
and outflows ensuing thereafter. 


Practices 


While burden-sharing is an undeniable necessary in solving 
refugee problems, the practical realities are often distressing. 
These are heavily influenced by the attitudes of the source 
countries, first asylum (temporary refuge) countries, and third 
countries (especially resetthement countries). The action taken 
for or against refugees depends much upon how all these 
countries interact, or fail to do so. 


a. Source Countries 


How should the source countries share the burden? The 
simplistic answer is to say that they should not cause the outflow 
at all. However, the means for doing this are complicated and 
the circumstances often convoluted, especially if there is an 
admixture of various causes, e.g. political persecution, warfare 
and natural disasters. 

For prevention of root causes, one is in the realm of respect 
for human rights in the broadest sense. It implies political 
pluralism, and in the socio-economic field, more development 
initiatives (e.g. rural development) to prevent or attenuate the 
grievances of the population. It is also linked with the need for 
responsive development programmes and the availability of 
external development aid. Yet, where there are ideological 
differences, such pluralism may not be possible, and the external 
aid may not be forthcoming. 


350 Human Rights: Perspective & Challenges in 1990 and Beyond 


While one should call for mitigating the plight of refugees, 
this does not necessarily mean that the source countries should 
stop the out-migration altogether. One should be aware of the 
principle that citizens should be free to leave their homeland of 
their own volition, as propounded by Article 13(2) of the 1948 
Universal Declaration of Human Rights. However, it may be 
advisable to have programmes for orderly departures through 
which those wishing to leave would apply to leave, and the 
potential receiving countries would coordinate with the source 
countries to accept the candidates via agencies responsible for 
refugee assistance and protection, e.g. the United Nations High 
Commission for Refugees (UNHCR). 

; The most visible example of this is the Orderly Departure 

Programme from Vietnam which has existed since 1979. Despite 
problems in the mid 1980s, it was reinforced at the 1989 Geneva 
Conference on Indochinese Refugees as part of the 
Comprehensive Plan of Action (CAP) adopted. Vietnam also 
undertook to spread information to deter clandestine departures 
as part of the package. 

By contrast, burden-sharing should also imply that after 
having left their homeland, refugees should be able to return 
home of their own volition, as is reinforced by Article 13(20) 
of the Universal Declaration of human Rights. This calls for 
action to facilitate voluntary repatriation of refugees, such as 
information about families and homes, safety measures, 
rehabilitation aid, amnesties and non-discrimination. 

Perhaps the most piquant issue at present is the question 
whether those who have left their country of origin claiming to 
be refugees but who are then screened out as non-refugees in 
potential asylum countries should be forced to return to the 
country of origin. The implication is that the source country is 
obliged to take them back, thereby reflecting the traditional 
international law position. This afflicts many Vietnamese who 
have sought refuge in other South-East Asian countries but who 
have been screened out. The CAP referred to above avoids this 
issue; it merely states that voluntary return should be explored. 
But if they do not return voluntarily, should they be forced back 
to the source country? 
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b. First Asylum Countries 


The greatest expectation in this regard is the grant of at 
least temporary refuge and the provision of basic necessities to 
help refugees. Solutions such as voluntary repatriation, third 
country resettkement and even local assimilation in the first 
asylum country may then need to be explored. 

This has proved to be difficult for many developing countries 
which are not parties to the refugee instruments (in fact, less 
than ten Asian countries are parties to the 1951 Cenvention). 
The grant of temporary refuge particularly in South-East Asia 
is Closely linked with the availability of resetthement places in 
third countries such as the US, Australia and Canada. When 
there is reduction (or potential reduction) of the resettlement 
places available, the first asylum countries have at time flexed 
their muscles by pushing those seeking refuge out to sea or 
back, across the border, even though this is in breach of the 
general principle of non-refoulement whereby it is forbidden to 
send refugees back to the dangers from which they fled. As 
further proof of the restrictive attitude of South-East Asian 
countries, local assimilation has generally been ruled out, with 
minor exceptions for those with ethnic links. 

For this reason, the 1989 Geneva Conference ndiped” to 
appease the fears that the first asylum countries would be left 
stranded with many Vietnamese refugees, by providing longer 
term commitment of resettlement places on the part of third 
countries. The CAP mentioned earlier also introducted a region 
wide screening process whereby those arriving in the region on 
and after March 14, 1989 who are then screened in as refugees 
would be eligible for resettlement in third countries. 

The practice, of course, differs depending upon the part of 
the world concerned. For example, Pakistan has adopted a liberal 
approach by granting temporary refuge to some 3 million Afghan 
refugees without linking this with resettlement opportunities; 
the presumption is that the Afghans will all return home when 
peace is restored in Afghanistan. In Africa too, the practice is 
relatively liberal, with the possibility of local assimilation and 
ultimately voluntary repatriation. 

On any front, it is worth voicing again the need to respect 
the principle of non-refoulement to protect refugees, and the 
concomitant need to have a screening process to determine 
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refugee status. This should be coupled with measures to assist 
and protect those seeking asylum, e.g. humane living conditions 
and special facilities for women and children. 


ce. Third Countries 


The role of third countries in burden sharing varies in cash 
and in kind. In the context of South-East Asian refugees, the 
financial aid given is closely interwoven with the availability of 
resettlement places. The CAP above exemplifies this par 
excellence in which case there must be a host of measures to 
ensure adaption to the new lifestyles upon the arrival in the 
resettlement countries. There is also a longstanding danger that 
third countries tend to choose refugees who have relatives already 
living in these countries and who have employment potential. 
Others are thus left on the periphery in the first asylum countries. 
In other parts of the world, however, the contribution of third 
countries is mainly to the provision of aid in different forms 
rather than resettlement places. 

From the angle of the refugees themselves, the role of third 
countries should be primordial in guaranteeing a degree of 
protection and assistance in keeping with international standards. 
This has not always been effective, e.g. when first asylum 
countries push those seeking asylum out to sea or back across 
the border. However, the voice of third countries contact as a 
conscience to uphold basic human rights, and the various 
reprimands that they have lodged against first asylum countries 
reflect this. 

The performance of third countries varies in practice. As 
noted earlier, the words “compassion fatigue” and “saturated 
absorptive capacity” are often used as a travesty of good faith. 
Their actions are also influenced by the belief that if they have 
too liberal a policy, this will act as a “pull” for others seeking 
a better life abroad and that they will be swamped by “economic 
migrants”. While some countries have acted constructively to 
provide both funding and resettlement places to shoulder the 
load of first asylum countries, others have shunned their 
responsibility overtly or covertly. This temperament may set off 
a negative chain reaction; the first asylum countries may use it 
as a pretext to limit their own intake, thereby causing untold 
sufferings for refugees. 
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d. Inter-organisational Cooperation 


An additional point to be borne in mind for co-operation 
between the different agencies involved in helping refugees. 
While the UNHCR may be the organisation most directly 
concerned with protecting and assisting refugees, in some 
instances it has been prevented from taking action. The classic 
case is in relation to the 300,000 Cambodian refugees on Thai 
soil who, due to political impediments, are not under the mandate 
of the UNHCR. Assistance and protection for this group are 
provided by the UN Development Programme via a special 
operation known as the UN Border Relief Operation and the 
International Committee of the Red Cross (ICRC). 

Interestingly, although the mandate of the UNHCR has been 
extended in practice to cover those in “refuge-like” situations, 
it is not always called upon to act even when it seeks to be 
flexible in its operations. The most recent quandary is the outflow 
of people from Kuwait and Iraq in the wake of the Iraqi invasion 
of Kuwait in 1990. This suggests the need to resort to other 
organisations such as the ICRC and the International Organisation 
for Migration as fall-back mechanisms to fill loopholes. There 
is also the potential for interlinking with a host of voluntary 
agencies working at the local and international levels to provide 
a more extensive network. Whatever institutional rivalry exists 
should be dampened for the sake of the needy. 


Conclusion 


Experience demonstrates that while few would dispute the 
need for burden sharing, the shadow of burden shifting is ever- 
present. This is enmeshed in the nexus between the source 
countries, the first asylum countries and the third countries in 
the call for international solidarity. The principle is jeopardised 
at times: the package may fail to function because of military, 
political and social discrepancies. 

In the final analysis, one may observe that while in the past 
there was a tendency to advocate burden sharing primarily in 
the context of first asylum countries and third countries, it is 
high time to push for more. The need to address root causes and 
the source countries underscores a more balanced framework 
for international solidarity. It is a shared shift to the elusive 
premise that prevention is better than cure. 
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PROBLEMS OF REFUGEES IN THE 
DEVELOPING COUNTRIES AND 
THE NEED FOR INTERNATIONAL 
BURDEN - SHARING 


J.N.Saxena* 


One of the biggest political and human tragedies of the 
Twentieth century, sometimes called the “century of the homeless 
man’,' has arisen in the shape of more than fifteen million 
refugees and displaced persons in the world today. Forced by 
man’s inhumanity to man, to flee the ravaged lands of their 
birth, they are in search of a dignified existence, following only 
one law: the law of survival. We cannot perceive a statistics of 
“100,000 expelled’ unless we visualize a half-starved mother 
and child and an old grand-father with a bundle of belongings 
- 100,000 times over. It is this picture of human misery that 
must be kept in the fore-front when we discuss the issue of 
‘refugee problems’. 

In the first half of this century, the refugee problem was 
localized within Europe and the numbers involved were in 
thousands. The Convention Relating to the Status of Refugees 
1951,7 sometimes called the ‘Magna-Carta of Refugees, was 
directed mainly towards Eastern-Europe refugee situations 
created before 1951’ in the aftermath of World War II. The 
political changes in the world after 1950, particularly the 
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emergence of new states in most of the regions, led to the 
conclusion of the Protocol Relating to the Status of Refugees 
1967,* which recognized that new refugee situations had arisen 
since 1951 Convention was adopted, and that the refugees 
concerned might not fall within the scope of the Convention, 
and provided for the omission of the date of qualification for 
the status of refugees. 

Over the past three decades, the world has faced a series of 
refugee crisis rather different from those which followed in the 
wake of the Second World War. They have differed in scale 
involving hundreds of thousands, even millions of persons. They 
have been different also in that they have generally affected 
many Asian, African and Latin American developing countries 
- countries which even at the best of times find it difficult to 
cope with problems of their own. Some examples are: 

Asia: 10 million people from East Pakistan moving in India 
in 1971, 3 million Afghan refugees crossing over to Pakistan in 
1979, two million Indo-Chinese refugees from Kampuchea, l.aos 
and Vietnam since 1975, specially the plight of boat-people, 
taking refuge mainly in Thailand, Indonesia, Malaysia and the 
Philippines. 

Africa: 180,000 Algerian refugees went to Morocco and 
Tunisia in 1957, refugees from territories under Portuguese 
administration and from South Africa, Namibia and Southern 
Rhodesia to neighbouring countries, in 1980s, there were 660,000 
Ethiopians in Sudan, 325,000 Somalis and 370,000 Sudanese in 
Ethiopia, and by the end of March 1988; 452,000 refugees were 
registered in Malawi, 136,000 in Zambia, 79,000 in Angola and 
72,000 in Tanzania at present. 

Latin America: Large number of refugees from Chile, Brazil 
and Uruguay in 1973, mainly in Argentina and Perk, in 1982 
Salvadorian refugees went to Honduras, 45,000 Gautemalan 
refugees crossed over to Mexico in 1984, and about one million 
Haitians and Nicaraguan refugees went to other countries. 

A limited number of individual applications for asylum may 
be completely at variance with the problems that may be created 
by large-scale influxes or refugees specially for developing 
countries. 

Large-scale influx of refugees in the developing countries 
impose an immediate problem-people arrive in hundreds of 
thousands, hungry, thirsty, without shelter and with no more 
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possessions than they can carry on their backs. They have to be 
fed, housed and provided with emergency medical needs if 
epidemics are to be avoided. 

Then begins the long-term aspect of rehabilitation. Although 
virtually all refugees initially expect to return home, sooner 
than later, very often large numbers of them are unable to return 
for months or years to come. In this case temporary relief is not 
helpful. They need means of earning their livlihood, i.e. work, 
and this may be very difficult in developing countries. The 
options open are-settlement in the country of first asylum, re- 
settlement in another country or repatriation to the country of 
origin. In all these situations, if country involved is a poor 
developing country, the question of burden sharing becomes 
very important. But before dealing with such particular problems 
of these countries, it would be worthwhile at this stage to 
understand who is refugee. 


Who is a Refugee? 


The Convention Relating to the Status of Refugees, 1951, 
whose scope of applicability was extended by the Protocol of 
1967, is the most important document on the question of 
protection of refugees. According to Art. 1(a) (2) of the 
Convention, the term ‘refugee’ shall apply to any person who, 
Owing to well founded fear of being persecuted for reasons of 
race, religion, nationality, membership of a particular social 
group or political opinion, is outside the country of his nationality 
and is unable or, owing to such fear, is unwilling to avail himself 
of the protection of that country. 

The Annex. to the Statute of the Office of the United Nations 
High Commissioner for Refugees 1950,° extends the competence 
of the High Commissioner for the protection of refugees defined 
in Art. 6A(1) in terms similar to Art.1(A) (2) of the Refugee 
Convention 1951. 

The OAU Convention Governing the Specific Aspects of 
Refugee Problems in Africa, 1969,° has extended the definition 
in the Refugee Convention 1951 to cover in the term ‘refugee’ 
also every person who, owing to external aggression, occupation, 
foreign domination, or events seriously disturbing public order 
in either part or the whole of his country of origin or nationality, 
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is compelled to leave his place of habitual residence in order to 
seek refuge in another place outside his country of origin or 
nationality. This definition is wide enough to embrace virually 
all victims of man-made disasters, and so there is a growing 
trend for its adoption in the context of general international 
refugee law. 

The U.N. General Assembly in its resolution since 1975 has 
extented the mandate of the High Commissioner to groups of 
persons who did not necessarily satisfy the statutory definition 
of persons within his competence, but who were deemed by the 
General Assembly to be persons who were his concern and who 
were entitled to benefit from certain protection activities as 
well as assistance, thus explicitly linking ‘refugees’ with the 
‘displaced persons’ in refugee-like situations. 

The Report of the Working Group on Current Problems in 
the International Protection of Refugees and Displaced Persons 
in Asia, 1981, noted that the definition of the term “refugee” in 
Article 1 of the 1969 OAU Convention, along with the extended 
responsibilities of the UNHCR after 1975, had the effect of 
including within the ambit of its protection, provisions virtually 
all victims of man-made disasters, including “displaced persons’, 
and approved it in relation to the definition of the term ‘refugee’ 
in Asia. 

The Cartagena Declaration on Refugees of November 1984 
proposed an extension of the concept of ‘refugee’ as applied to 
Central America, stipulating that a ‘massive violation of human 
rights’ should be considered as a legal basis for extended 
definition of ‘refugee’. It laid down that the definition of refugee 
could not only incorporate the elements contained in 1951 
Convention and the 1967 Protocol (or the 1969 OAU Convention 
and General Assembly resolutions), but also cover persons who 
have fled their country because their life, their safety or their 
liberty were threatened by a massive violation of human rights. 

There is another development in refugee situations in recent 
past, giving rise to refugees who leave their country, not due to 
any fear of persecution, or events seriously disturbing public 
order, but for economic reasons or other reasons of personal 
convenience. “Today an explosion of ‘power refugees’ fleeing 
the destitution of their homelands, far exceeds the number of 
‘traditional refugees’ fleeing persecution and war’.’ According 
to Mr.Stoltenberg, UNHCR, it is not possible to accurately 
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establish the number of ~poverty-refugees’ but it is considerably 
greater than 29 million.® 


Steps necessary to protect the refugees 


The jurisprudential basis of international refugee law was 
the concept of common humanity and the responsibility of the 
international community to preserve human life, to promote the 
well-being of all men, to diminish human suffering as to assist 
states in providing protection and assistance to refugees. 

The problems of large-scale influx of refugees in developing 
countries thus relate manily to: (a) non-refoulement, (b) asylum, 
(c) international solidarity, and above all (d) burden-sharing 
with which this paper is mainly concerned. 


a. Non-refoulement 


When a person is compelled to leave his country of origin 
or nationality what is of immediate concern to him is that he 
should be admitted at the frontier and should not be sent back, 
nor be punished if he has crossed the frontier illegally. 

The principle of non-refoulement has been incorporated in 
a number of international instruments relating to refugees, both 
at the universal and aregional levels. 

Art.33(1) of the 1951 Refugee Convention states: “No 
contracting state shall expel or return (refouler) a refugee in 
any manner what-so-ever to the frontiers of territories where 
his life of freedom would be threatened on account of his race, 
religion, nationality, membership of a particular social group or 
political opinion’. It is also an obligation under the 1967 Protocol 
by virtue of Art.1(1) of that instrument, and Art.3(1) of the 
U.N.Declaration on Territorial Asylum provides likewise. 

This principle has also been reiterated in Art. VIII of the 
Asian-African Legal Consultative Committee, Bangkok 
Principles, 1966, reaffirmed in Art. II(3) of the OAU Convention 
1969, adopted in Art.22(8) of the American Human Rights 
Convention 1969, and recommended in the Resolution on Asylum 
to Persons in Danger of Persecution, adopted by the Committee 
of Ministers of the Council of Europe in September, 1969. 

The most essential component of refugee status and of asylum 
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is the protection against return to a country where a person has 
reason to fear persecution. This protection has found expression 
in the principle of non-refoulement and is widely accepted by 
states. The purpose of non-refoulement is to ensure that such 
fundamental rights as life and liberty are not violated. This 
principle has acquired the status of a norm of customary 
intemational law and “...is a basic humanitarian law principle’’.’® 


b. Asylum 


The principle of non-refoulement constitutes the very basis 
of the institution of asylum. Art.14(1) of the Universal 
Declaration of Human Rights lays down, “Every one has the 
right to seek and enjoy in other countries asylum from 
persecution”. Once a refugee has entered a state other than that 
of his origin or nationality, his first need is asylum. “Asylum is 
the protection which a state grants on its territory or in some 
other place under the control of certain of its organs, to a person 
who comes to seek it’.'’ The right of asylum was a corollary to 
the right to life for a refugee. 

The view in the traditional international law, which still 
goes strong, is that asylum is the right of the state. All attempts 
providing that everyone has the right of asylum from persecution 
were rejected during the debates on the UN Declaration on 
Territorial Asylum,” and at a Conference in Geneva in 1977 for 
adopting the Convention on Territorial Asylums.'? The 
International Covenant on Civil and Political Rights only states: 
“Everyone shall be free to leave any country, including his 
own’. 

There is, however, a growing opinion that persons leaving 
their country of origin because of persecution (or a well founded 
fear thereof), have a primary and essential need to be granted 
asylum in another country, and they be allowed to stay in the 
territory of that country, either permanently or, at least, 
temporarily pending permanent asylum being granted elsewhere, 
or repatriation to refugee’s own country. This view is supported 
by Art.III(4) of the Principles Concerning Treatment of Refugees 
(Bangkok Principles 1966). AALCC15, Art.3(3) of the 
U.N.Declaration on Territorial Asylum, Art.II(S5) of the OAU 
Convention on Refugees, 1969, and the discussions in the 
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UNHCR’s Executive Committee in 1981. 

It is important to remember the distinction between the 
granting of asylum and non-refoulement. Refusal of asylum did 
not necessarily mean that the applicant had to return to the 
country from which he fled. Non-refoulement was not always 
the equivalent of granting asylum. 


International solidarity 


A basic principle of refugee law is international solidarity 
- a solidarity which transcends the many different distinctions 
that are made between human beings. It is clearly linked to the 
very first article of the Universal Declaration of Human Rights 
which states: “All human beings are born free and equal in 
dignity and rights. They are endowed with reason and conscience 
and should act towards one another in a spirit of brotherhood”. 

It is the principle of solidarity which established that the 
refugee is a person of concern to the international community. 
It is also the principle which establishes the obligation to extend 
refugee to those compelled to flee social order and violence and 
to treat them in a manner befitting their dignity. Finally, it is 
this principle which establishes that states have an obligation to 
share the responsibility of finding solutions for the people who 
have been deprived of a community. 

In the international solidarity and cooperation for the 
protection cf refugees, and in the effective implementation of 
the principles relating of asylum and non-refoulement, the 
institutional arrangements for “burden-sharing” play a very 
important role, which is discussed below. 


Burden - Sharing 


When a refugee crosses over to the State of asylum, whether 
for a temporary period or permanently, there can be no denial 
that he is a burden on this new state, since one state’s refugees 
are often another state’s undesirables. If the number of refugees 
is small the state may be able to bear the burden. But if there 
is a mass influx of refugees, the burden will certain be unbearable 
and more so if the country is poor. 

A very striking development during the last several years 
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specially from 1960 onwards in the field of refugee law has 
been the large-scale influxes of asylum seekers in Asia and 
Africa and Latin America. As the countries of asylum in all 
these cases were economically poor developing countries and 
the phenomenon imposed heavy strains on them, the question of 
‘burden-sharing’ became very important. 

The concept of ‘burden-sharing’, which plays an important 
role in the protection of refugees, is getting recongnition by the 
international community. 

It was indirectly referred to in the preamble of 1951 Refugee 
Convention and specially provided in Art.2(2) of the Declaration 
on Territorial Asylum (1967). The former stated: 


“Considering that the grant of asylum may place unduly 
heavy burden on certain countries, and that a satisfactory 
solution of a problem of which the United Nations has 
recognised the international scope and nature cannot, 
therefore, be achieved without international cooperation”. 


The latter laid down: 


“Where a State finds difficulty in granting or continuing to 
grant asylum, states individually or jointly or through the 
United Nations shall consider in a spirit of international 
solidarity appropriate measures to lighten the burden on 
that state:. 


During the discussion on this article in the Sixth Committee 
of the General Assembly16, a number of representatives were 
of the view that paragraph 2 of article 2 was a valuable one 
which broadened the essentially humanitarian scope of the Draft 
Declaration and which would lighten the burden of states that 
had found their resources Overtaxed by an influx of refugees. It 
was most important to provide expressly for the possibility of 
international assistance in cases where a state found difficulty 
in granting or continuing to grant asylum, and the inclusion of 
the paragraph would assist refugee organizations in their work. 
Since the Draft Declaration called upon states to adopt a liberal 
policy in matter of asylum, it was only right that states so doing 
could make certain claims on the international community 
seeking to alleviate the suffering of refugees who were 
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dispossessed and destitute of the means of subsistence. If the 
States in a spirit of international solidarity would be prepared 
to assist countries which face the onslaught of First Asylum and 
if they would be willing to cooperative, it will go a long way 
towards the protection of refugees. From the above provisions 
and discussions in the United Nations, it is quite apparent that 
in any protection system applicable universally to mass flow 
situations, international solidarity is an indispensable and basic 
element of that system, and international solidarity and burden- 
sharing are closely related for the cuase of refugees. 

The Executive Committee of the UNHCR Programme, in 
its conclusion No.22(X XXII) on Protection of Asylum-seekers 
in situations of Large-scale Influx (1981), has observed: 


a. It is imperative to ensure the establishment of effective 
arrangements in the context of international solidarity and 
burden-sharing for assisting countries which receive large number 
of asylum seekers. 

b. A mass influx may place unduly heavy burden on certain 
countries, a satisfactory solution of a problem, international in 
scope and nature, cannot be achieved without international 
cooperation. States shall, within the framework of international 
solidarity and burden-sharing, take all necessary measures to 
assist, at their request, States which have admitted asylum seekers 
in large scale influx situations. 

c. Action with a view to burden-sharing shoudld be directed 
towards facilitating voluntary repatriation, promoting local 
settlement in the receiving country, providing resettlement 
possibilities in third countries as appropriate. 

Thus, it is apparent that the factors involved with regard to 
the burden-sharing are17: 


a. Countries of first asylum (temporary or permanent). 

b. Countries granting re-settlement. 

c. Countries offering other sorts of cooperation (in funds, kinds, 
personnel or expertise), 

d. Countries of origin. 

e. International organizations and agencies, and 

f. Others (VOL-AGs, local governments, individuals etc.). 
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Out of this list of actors, those falling in categories (c), (e) 
and (f) mainly provide economic and technical assistance either 
directly or in coordination with other states primarily to a country 
of first asylum, and occasionally to countries granting 
resettlement or countries of origin. 


Country of first Asylum 


Taking the position of the first actor in the list, it is well 
known that a large number of mass exodus during the past three 
decades have occured in the poor countries of Asia and Africa 
and Latin America, causing unbearable burden on their economy. 
A view has been gaining ground that it is the responsibility of 
the international community, specially the affluent countries, to 
share the burden, and it should not fall only on the neighbouring 
countries where the mass influx may take place “Of course, this 
view has the support the provisions in the 1951 Refugee 
Convention and the Declaration on Territorial Asylum as 
mentioned earlier. It is also true that in recent years, many 
affluent states either directly or through UNHCR or other 
humanitarian agencies, have helped the first asylum states and 
shared their burden. India got such assistance in 1970-71 when 
10 million refugees from erstwhile East Pakistan (now 
Bangladesh) crossed over to this country. Pakistan is getting 
such assistance at present due to Afghan refugees and may seek 
more aid through an international conference due to their growing 
number. A major international fund raising conference was held 
in April 1980 for assitance to refugees in Africa. This raised 
about $600 million most of which was utilised for emergency 
assistance. A number of international conferences held in Eighties 
have also stressed the need for emergency assistance to countries 
of first asylum. 

In most of these assistance programmes, the idea is to 
facilitate temporary stay on refugees in the country of first 
asylum. As there are emergency assistance measures, there is a 
danger that almost unconsciously the international organizations 
and the international community generally will focus on 
assistance at the expense of long term or durable solutions, and 
experience may show that the institutionalisation of assistance 
at the expense of solutions will create eventually a situation 
where the problems become too great to bear and the entire 
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protection system collapses.'!? But it is possible that if such 
assistance would be extended to promote development projects 
in certain areas of the country of first asylum, it may even 
create permanent settlement to a considerable number of 
refugees, through most of the Afro-Asian developing countries 
being over-populated, the chances of granting permanent asylum 
to large number of refugees will remain a matter of speculation. 

It is interesting to note that the International Committee on 
the Legal Status of Refugees of the International Law Association 
at its Warsaw Conference, 1988, in its Draft Declaration of 
Principles of International Law on Compensation to Refugees 
and Countries of Asylum, in addition to the right of refugees to 
claim compensation from the State of origin or nationality in 
case they refuse to go back (and this is supported by the 
resolution of general Assembly, also proposed the right of a 
country of asylum to claim compensation from the State of 
origin of the refugees, based on the economic, social and other 
burdens due to the presence of large number of refugees on its 
territory. 


Country of re-settlement 


This leads us to the importance of the second category of 
actors - countries of re-settlement. “The track record of recent 
years has been rather good in re-settlement of refugees for 
whom no other durable solution is in prospect’.”° A large number 
of refugees from Kampuchea, Laos and Vietnam and some 
from African countries and Sri Lanka have been resettled in 
United States, Australia and many European countries. But it 
will be a delusion to expect that this practice will continue for 
all times to come. In 1985, well over 100,000 asylum seekers 
arrived from other countries in Europe alone. 

Now these states are complaining that a large proportion of 
these refugees are not real traditonal refugees, but economic 
migrants, by-passing normal immigration controls. So these 
Governments have introduced a wide range restrictive legal and 
administrative measures, introduced excessing visa requirements, 
made provisions of imposition of fines on air-lines carrying 
‘irregular passengers’, made more stringent border controls and 
narrower applications of the criterion for refugee status. 

While it is important to present people from abusing asylum 
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procedures, it is even more important to ensure that the measures 
designed to control abuse to do no harm genuine refugees. For 
them, it is a matter of life and death. 


Country of origin 


Now we come to the last actor in the category of burden- 
sharing institutions, viz. the country of origin. It is interesting 
to note that the responsibility of the countries of origin has 
often been neglected while discussing the problems of refugees. 
The emphasis has been on the status of refugees, their obligations 
and rights in the country of refugee, non-refoulement, asylum, 
etc., as if the country of origin has no relevant obligations in 
regard to individuals, and only country of asylum or re-settlement 
is obliged to assist. 

It is, however, accepted on all hands that voluntary 
repatriation is the most happy solution of the refugees which 
involves the return of large numbers of refugees to their home 
country. It is heartening to note that in the last few years 
repatriation has taken place in Asia, Africa and Latin America 
in reasonably good measures, the recent one of these being the 
return of 42,000 Nainebian rules, repatriated in 1989. 

A number of International Conferences have been held in 
eighties in the direction of solving the problem of burden-sharing. 
Notable among them are: International Conference on Assistance 
to Refugees in Africa-ICARAI (April 1981) and ICARA II 
(July 1984); Round Table on Assitance to Refugees; 
Humanitarian Action and Political Consideration, held in Geneva, 
May 9, 1987; International Conference on the Plight of Refugees, 
Returnees and Displaced Persons in Southern Africa - SARRED 
- held in Oslo (1988); International Conference on Central 
Americal Refugees - CIREFCA - held in Gautemala (May 29- 
31, 1989); International Conference for Solutions to the long- 
standing problems of Indo-Chinese refugees and asylum seekers 
(June 13-14, 1989). 

They have stressed relief, care and maintenance assistance 
in the first instance, assistance to promote durable solutions in 
the form of voluntary repatriation and local integration of 
refugees and a critical need for infra-structural development 
assistance to affected countries to help them and cope with the 
burden of receiving refugees and returnees as a second step, 
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The emphasis is on the need to link relief, recovery and 
development assistance in order to promote self-sufficiency and 
reduce the burden imposed on host countries and countries of 
Origin, and support the regional peace process through projects 
designed to integrate refugees, returnees and displaced persons 
into national development schemes. 


Conclusion 


Refugee problems have become truly global, and no region 
or continent lacks refugees. The focus of refugee problems has, 
however, shifted to the developing countries, and few people 
any longer entertain the hope that they are temporary. 

In gauging the present with the past, so far as refugee 
problems, specially of developing countries, are concerned, one 
is obliged to acknowledge that the definition codified in the 
early 1950s no longer fully take account of the complexities 
existing today.”' The clarity of the established legal definitions 
has become clouded by the diversity of concrete situations and 
the multiplicity of objective and subjective motivations which 
encourage a person or a large number of persons to uproot 
themselves. “The reality is that it is becoming harder and harder 
to maintain a clear focus on what is the refugee prob!em today, 
or who are the victims, what are their rights and legitimate 
expectations and who owes what responsibilities’’.” 

This certainly does not call into question the substance of 
the High Commissioner’s Mandate (1950) or of the 1951 Refugee 
Convention and Additional Protocol, 1967. It is, however, 
probable that some of their norms will be challenged or will 
open the door to counter productive controversy. The best course 
appears to be to continue on the path of interpretation, taking 
into account the general approaches like those of AALCC, OAU 
Convention, the Council of Europe and the Cartagena 
Declaration, to recognise the need, while reaffirming the basic 
principles, to adjust them to the new practical exigencies of the 
situation, “‘though it must be stressed that strengthened regional 
efforts must not be at the expense of international burden- 
sharing.” 

What is needed is voluntary repatriation of refugees, their 
settlement in the host countries or their re-settlement in third 
countries. These solutions are now all the more pressing since: 
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- no country may unceremoniously thrust its opponents or its 
minorities upon its neighbours. 


- the so-called countries of first asylum cannot keep the 
majority of refugees in the world indefinitely today, and 


- re-settlement countries cannot continue to take in a growing 
number of asylum seekers without facing serious 
consequences.” 


if ‘burden-sharing’ is to become a viable proposition, then we 
must recognise what it entails is: (a) that States should maintain 
fair asylum policies, and not expect other countries to admit 
massive numbers of refugees while they close their own doors 
to new arrivals, (b) “it means that governments should devote 
a reasonable proportion of their spending to refugee assistance 
at home and abroad, and (c) it means that resources provided by 
the international community should be used efficiently, without 
waste, and the purpose for which they were intended. Above 
all, ‘burden-sharing’ means that states should cooperate in efforts 
to find lasting solutions for the world’s refugees specially those 
from the developing countries, thereby allowing them to live 
peaceful and productive lives. 
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THE IMMIGRATION AND REFUGEE 
BOARD OF CANADA DOCUMENTATION 
CENTRE: DEVELOPMENT AND FUTURE 

CHALLENGES 


Graham Howell* 


Those engaged in the collection and treatment of information 
relating to the country of origin of asulum seekers play a unique 
role in refugee protection. They collect, treat, disseminate, 
evaluate, monitor, report, ensure access, timeliness, 
trustworthiness, readability, style, and apply standards in order 
that the information may be exchanged with others in the field. 
Elsewhere, the collector has been defined as one “who acts as 
the nexus between those who monitor human rights and those 
who make policies and carry out programs.” (Rusu, S., ~The 
Role of the Collector in Early Warning,’ 2. International Journal 
of Refugee Law, Special Issue, September 1990, 65). However, 
one defines it, what is common to the collector is the need to 
compile and analyze information from a variety of sources and 
to corroborate that information before sharing it with others. In 
this regard, the need for current and reputable sources is 
extremely important to the creation of an authoritative cache of 
country of origin information. Also important is the need for a 
system upon which one can rely for the storage and systematic 
retrieval of information. All these are informed and directed by 
the need to know “‘who” and “‘what’’; that is, who is the primary 


° Dr. Howell is Director, Immigration Refugee Board of Canada Documentation Centre, 
Ottawa, Canada. 
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recipient of the information the collector provides, and what are 
the major needs of this group. These were and continue to be 
some of the issues facing the development of Canada’s 
Immigration and Refugee Board Documentation Centre 
(IRBDC). 


1. The Role of the Immigration and Refugee Board 
Documentation Centre 


On 1 January, 1989, Canada’s new refugee determination 
procedure became operational, and with it a new organizational 
structure, the Immigration and Refugee Board (IRB). This new 
Board has two divisions: the Convention Refugee Determination 
Division (CRDD), which has authority over the determination 
of refugee status; and the Immigration Appeal Division (IAD), 
to handle appeals related to immigration matters, for example, 
against deportation or refusal of sponsorship. 

As the repository for country of origin information for the 
administrative tribunal called the Immigration and Refugee Board 
of Canada (IRB), the IRB Documentatior Centre is well-placed 
to play a central role in assiting decision-makers to have the 
best possible information to them. The Centre has its origins in 
the debate that preceded the coming into effect of the new 
refugee determination procedure on 1 January, 1989. The need 
for knowledge of both the claimant’s origins and pertinent law 
was underlined in 1985 by those commissioned to study various 
alternatives. As a result, three years later, the Immigration and 
Refugee Board Documentation Centre was born. Its mandate is 
to serve the needs of the Immigration and Refugee Board’s two 
divisions, the Convention Refugee Determination Division 
(CRDD) and the Immigration and Appeal Division (IAD). 
Equally, it serves as a public affairs and education resource on 
refugees, human rights and migration. The Centre holds publicly 
available information only, wherever possible in automated form. 


1.22 Mandage 


In order to fulfil its mandate, the IRBDC has set itself the 
following objectives: 


1. to be the principal resource for the provision of credible 
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and trustworthy evidence relevant to the processes of refugee 
determination, including country of origin information and 
information on jurisprudential questions; 


2. to provide, actively and regularly, the latest country of origin 
information to the major actors in the process including 
case presenting officers, refugee hearing officers, 
Immigration and Refugee Board members, advocates, 
claimants and others concerned with refugees; 


3. to offer objective and authoritative, but not “expert”, analysis 
of a wide range of trustworthy and current country 
information and available relevant case law; 


4. to acquire, treat, store and disseminate such information, 
using both hardcopy and electronic means; 


5. to initiate the participation of those recognised as authorities 
on particular situations relevant to the ongoing education of 
those involved in the determination process in Canada; 


6. actively to encourage the exchange of information with 
human rights, refugee and documentation centres, both 
nationally and internationally; and 


7. to ensure that the formats necessary for such an exchange 
comply with those already established as international 
standards. 


1.3 Providing Information 


In the procedures for refugee determination in Canada, 
members appointed by the governor-in-council serve as decision- 
makers. At the present time there are over 200 members in the 
two-stage procedure. Also present at the second or Convention 
Refugee Determination hearing, is a refugee hearing officer 
whose task it is to elicit information from those present in order 
to ensure that all facts relevant to the case are set before the 
decision-maker. At both levels of the process and for all those 
involved, the relevance of documentation relating to the record 
on human rights in the claimant’s country of origin is essential 
to the determination of credible basis and the assessment of the 
merits of the claim. 
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The member, who is the decision-maker, the councel and 
the refugee hearing officer are responsible for situating the 
claimant and his or her personal circumstances within the context 
of the country of origin. To do this requires documentation that 
comprehensively covers both the background and foreground of 
events in the country in question. That is to say, coverage that 
includes relevant historical material, a chronology of significant 
events, current information on political, ethnic and religious 
groups, law and practice and an extensive bibliography. Most 
importantly, the documentation provides the reader with as full 
as possible a report on the human rights situation as recorded 
by trustworthy monitors and observers, both in the area and 
elsewhere. 

This approach has been utilized in the Centre’s production 
of Country Profiles. The primary purpose of the approach being 
to provide the fullest account of a country while avoiding 
generalized assumptions which tend to delimit or obscure a full 
understanding of the impact of events. Our findings, after nearly 
two years have been that this approach is easier to talk about 
than to achieve. 

What it means in practise is that we attempt focus on the 
claimant’s country of origin and those factors which created the 
necessity for flight. Equally, the onus is on comprehensive, 
objective, current and trustworthy information preferably from 
a number of reputable sources. Moreover, in the presentation of 
such information, the widest possible of views is stressed, as is 
the multiplicity of accounts of various human rights monitors, 
journalists, relief agencies and those whose accounts must 
somehow from the essential and appropriate background - the 
Claimants themselves. 

In taking this approach, the IRBDC does not purport to 
provide expert testimony, or seek or claim to be expert. Its role 
is to provide information and objective analysis of a kind which 
Over time will come to be seen as authoritative. Equally, the 
analysis provided by the IRBDC will be seen as even-handed in 
that the summaries, opinions and conclusions contained in 
IRBDC reports will have their basis in identified, publicly 
available and verifiable sources. Basing itself entirely on publicly 
available sources, the IRBDC ensures that its reports are open 
and accessible to its readers and allows for all important 
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challenge, comment and verification. In this sense, the IRBDC 
appears in the cautious position of avoiding its Own opinions. 
This does not mean that it has no opinion, but rather that it 
seeks to ensure that such opinions as it expresses in its reports 
are in turn presented by the literature (the full range of sources) 
that it cites, all the while leaving scope for others to disagree, 
comment and to find or offer alternatives. 


1.4 Sources 


The IRBDC aims to acquire and familiarize itself with the 
fullest possible range of publicly available sources. To this end, 
IRBDC holdings include reports, articles, analyses, periodicals 
and monographs from traditional human rights monitors, 
including media accounts, Amnesty International reports, US 
State Department assessments, the reports of United Nations 
organs and regional human rights rapporteurs, and analyses by 
non-governmental organizations, such as the International 
Commission of Jurists, the Minority Rights Group, the 
Netherlands Institute for Human Rights (SIM), the Danish Centre 
of Human Rights, Documentation Refugees, the Norwegian 
Institute of Human Rights, and the Lawyer’s Committee for 
Human Rights. Extending these holdings is a growing collection 
of analyses by Canadian individuals, officials, non-governmental 
organizations, church and human rights groups, dealing with 
countries which, given arrival patterns or other links, appear to 
be of specific interest to Canada. Information of a general, 
demographic or historical nature is combined with and 
complemented by holdings that cover specific groups (political, 
religious, ethnic), or the situation in specific areas, or the fate 
of key players in the historical process, or current developments. 

In the interests of providing a comprehensive range of 
information, the IRBDC also issues a compendium of media 
accounts on situations in countries of immediate concern to 
Canadian decision-makers, and on countries identified as 
potential future “hot spots’. The IRBDC also responds to specific 
requests issuing from the second level of the procedure and 
works in collaboration with the Research Resource Division for 
Refugees at Carleton University to produce cultural profiles on 
selected countries. 

Always concerned to meet hearing room needs, the IRBDC 
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has recently launched a new series called, “Question and 
Answer’. This series responds to the questions of those involved 
in the determination system in a format of 5-7 pages. The series 
focuses on the factors of risk which lead to flight and the 
important question of what other factors and issues must be 
considered regarding the possibility of return. To launch the 
series, flyers and a survey requesting questions went out to all 
the major players in the procedure including lawyers and NGOs. 


2. Databases 


As a result of the need to produce information as quickly 
and as cheaply as possible and in a form readily accessible to 
decision-makers, the IRBDC saw the need for an automated 
system that would allow for the collection of information, 
bibliographic treatment, rapid search of the database, prompt 
analysis, regular updating and effective dissemination. As a 
result, and after extensive reviews, the IRBDC is now using a 
tried and tested hardware and software combination (IBM/ 
INQUIRE/Text), in which it has also adopted recognized 
international standards on terminology, formatting, indexing and 
cataloguing. 

In acknowledging the need for the rapid exchange of 
information, the IRBDC has planned its activities in such a way 
as to support those documentation initiatives already in process. 
.To this end, it has avoided duplication, wherever possible, by 
establishing networks; by using already existing standards for 
data recording and exchange provided by HURIDOCS; and by 
supporting the efforts of UNHCR and others in the production 
of a multilingual thesaurus. Moreover, the IRBDC has recently 
reached several informal agreements for the sharing of databases, 
downloading and information exchange. 

The practical end to these considerations and planning have 
resulted in the development of three databases: 


REFBIB contains bibliographic entries and abstracts of 
the Centre’s holdings, currently numbering over 4000 entries; 


REFDEC — includes abstracts and the full text of selected 
decisions made by the Immigration and Refugee Board since 
it became operational on 1 January, 1989; 
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REFINFO — contains over 7000 questions, responses and 
the sources for the responses of questions asked of the 
Documentation Centre since its inception. These questions 
come from all the major players in the refugee determination 
system in Canada. This database will also contain the full 
text of the Q and A series spoken of earlier. 


The Centre is currently developing a fourth database, 
REFLAP, which is to contain information integral to law and 
practice in the country of origin of claimants, and in countries 
of asylum and transit, as well. The collection of this information 
is a priority for the Centre in that it will assist researchers in 
obtaining either the source or referral to information on a 
particular country’s law and how these laws and regulations can 
be viewed as causative elements in the decision to leave; 
delineate the consequences of flight and the nature of the risk 
faced by those who return. In the further interests of comparative 
analysis, the database will also include select foreign 
jurisprudence which features significant examples or applications 
of the Convention definition. 


3. Challenges 


As in all endeavours, the challenges for the collector of 
country of origin information are many. In the short space of 
two years, the IRBDC has had an opportunity to savour a few 
like limited resources and increasing demands, the reluctance of 
decision-makers to address appropriately or consistently the 
implications of information provided them by reputable human 
rights monitors, the belief in formulaic or simplistic responses 
to complex problems and that systems of any kind serve merely 
to fetter the independence of decision-makers and should be 
discouraged at least and ignored at best. Then, there is the 
propensity to believe that information exchange is merely a 
clerical task and that given a pair of scissors, paste and enough 
newspapers anyone can become an expert. 

There is, too, the propensity of some monitors to view 
themselves as not responsible to those who simply collect 
information. Regarding themselves as advocates for the reform 
of government policies, both internal and foreign, they are not 
willing to consider information exchange as a viable way to 
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transform hardened attitudes or encourage dialogue and 
reflection. The consequences of often misunderstanding and, in 
the longer term, frustration and empty posturing on both sides. 

The problem in the end is a human one. In all this, those 
who collect country of origin information must find ways to 
meet the diverse needs of their constituencies while at the same 
time educating those constituencies to the shades of grey, the 
nuances, the need for knowledge, reading, networking, 
monitoring and analysis as essential precursor to sound decisions. 
How can one make a sound decision about another from a 
country so different and far away without first reading about 
that country in terms that relate to the test that must be applied 
to the applicant for refugee status — this test, the outcome of 
which will seal the fate of the applicant? 

Other challenges include: the need to develop standards 
Over time that allow for the treatment, in an evenhanded and 
impartial manner, of the raw data that form the basis for objective 
analyses. For example, the IRBDC is presently experimenting 
with a prototype that we hope will someday become an online 
early warning system for the purpose of more accurately focusing 
our research in a proactive way. Fundamental to the demands 
of such projects are the knowledge and the recognition of 
international standards of protection, an appreciation of relevant 
Canadian and foreign caselaw, and the commitment to such 
basic practices as citation, verification, and the rationale of 
sources in such a way as to provide a spectrum of opinion and 
thinking in a form that is centred in various points of view. 
Analysis, moreover, requires close attention to the weight of the 
evidence; to collegial evaluation; information-sharing with 
natural partners in human rights documentation; the breadth of 
the refugee concept and the limits of the refugee definition; and 
recognition that the development of an authoritative body of 
country of origin information requires continuous re-examination 
of the nature of proof in the context of the refugee experience, 
within the parameters established by determination procedures. 
Finally, but not conclusively, the IRBDC is faced with the task 
of establishing itself as the source for even-handed, credible 
and trustworthy information; a task that requires vigilance and 
dedication to ensuring that its reports are recognized and accepted 
as drawn from identified, available and verifiable sources. 
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Opinions or conclusions on individual cases must necessarily be 
located outside the ambit of authority of the IRBDC. Application 
of the information provided to the particular circumstances of 
the individual case remains the responsibility of the decision- 
maker. Equally important, is the commitment to use publicly 
available and not confidential sources of information. 


4. The Future 


The future, never easy to predict, is increasingly in doubt in 
these times of recession and cutbacks. The first to go is always 
that which is considered dispensable, information. The needs, 
however, continue. And it is within this context, in the knowledge 
of the interdependence of collector and decision-maker that we 
recall with some satisfaction the words of the medieval Welsh 
bard proudly declaiming: “You without me can but be silent/I 
without you can have nothing to say.” 

For the IRBDC, the future is necessarily one of consolidation. 
After two years of rapid growth and adjustment, it is time now 
to take stock and build on what works. In order to do this well, 
we must ensure that we get into the hearing rooms, review the 
testimonies of claimants, encourage and support the already 
existing human rights networks both national and international 
and maintain vigilance in the application of standards in the 
collection and verification of information and in the structuring 
of our databases. Other future challenges will be to ensure that 
initiatives, Outside our own, to develop online systems for 
information exchange are acknowledged and supported and that 
international funding mechanisms are established for the 
developmental exchange of researchers and documentalists. 

The IRBDC has been fortunate in that it has had the 
continuing support of an Executive Branch that believes that 
good information makes for good decisions. We must now, 
however, find ways to ensure that this not just an empty adage 
but rather the spirit that informs and directs decision-making 
and, most importantly, our present and future planning. 
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THE RIGHTS OF REFUGEES AND 
STATELESS PERSONS 


Guy S.Goodwin Gill* 
1. Statelessness: A Short Introduction 


In its 1988 final report, Winning the Human Race?, the 
Independent Commission on International Humanitarian Issues 
focused briefly on the issue of statelessness. In this era of the 
nation-State, it observed, nationality has become ‘an essential 
attribute of a person’s material and moral well-being’. No one 
knows how many stateless people there are in the world; the 
Independent Commission estimated hundreds of thousands, but 
more to the point, that the paucity of information is due to the 
absence of serious attention to their plight by any international 
organization.' 

Some are born stateless; some become stateless; some have 
Statelessness thrust upon them. The Independent Commission’s 
analysis followed traditional lines, noting first the legal dimension 
of the problem:? 


..the faulty expressions of national legislations oi the 
question of nationality and the principle by which the law 
of each State fixes the acquisition, attribution or loss of 
nationality. 


Dr. Goodwin Gill is Professor of Law, Carleton University, Ottawa, Ontario, 
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Some States opt for the principle of birth within territorial 
jurisdiction as the necessary and sufficient condition for national 
status, while others also require an element of filiation, or descent 
from a citizen. Variations on these themes, and the inherent 
incompatibility of many permutations, frequently entail no 
entitlement to citizenship under municipal law, no matter what 
factors otherwise link the individual and the State. But even 
acquired citizenship may be lost, for example, because of 
Overseas residence, or aS a consequence of territorial transfers 
between States, because of punishment for political or criminal 
reasons, or, for women, in particular, because of marriage to a 
foreign national. The Independent Commission rightly noted, 
however, that the legal aspect was only one dimension. Others 
were stateless because of the effects of migration or coerced or 
involuntary displacements. 

The terminology is often confusing, the discourse moving 
from de jure statelessness to de facto statelessness, while trying 
both to accommodate and to exclude refugees from the delimited 
field. The core issue is that of being without protection, from 
which a host of other disadvantages flow, such as restrictions 
on freedom of movement, persistent uncertainty in dealings with 
State authority, transmission of statelessness from generation to 
generation, lack of identity or travel documents, and the absence 
of a sense of belonging. In practice, concluded the Independent 
Commission, ‘the stateless are less protected than refugees.’? 

Forty years earlier, in 1948, the United Nations Economic 
and Social Council (ECOSOC) was even then talking of the 
need to adopt interim measures to afford protection to stateless 
persons,’ but it was refugees they had mostly in mind. A study 
commissioned by ECOSOC and published the following year, 
locked statlessness firmly into traditional patterns of international 
law analysis.° A limited phenomenon for most of history, 
Statelessness and refugee flows emerged dramatically during 
the twentieth century, the product of territorial reshuffling and 
political and social crisis, periodically accompanied by lack of 
co-ordination and consensus on nationality rules. The United 
Nations Study of Statelessness in fact paid comparatively little 
attention to the non-refugee stateless, while expending 
considerable energy on delimiting categories; a distinction was 
thus attempted between refugees, who might also be stateless 
de jure or de facto; and stateless persons, who might be stateless 


* 
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de jure or de facto. The Study was also careful to exclude from 
its ambit ‘refugees’ who were not stateless, such as internally 
displaced persons, as in Greece, or Germans, Indians, and 
Pakistanis.° 

What was needed first was to improve the status of “stateless 
persons’, and secondly, to eliminate statelessness. For receiving 
countries, such persons were an anomaly, possessing ‘no definite 
legal status and without protection.’ For the stateless themselves, 
their abnormal position might reduce their “social value’, and 
destroy ‘self-confidence’. In the organized world of the late 
1940s, status was what was required, together with international 
agreement on freedom of movement, residence and settlement, 
civil status, the exercise of trades or professions, education, 
relief, and social security. Most important of all, they needed 
protection, and that was best achieved by providing identity 
documents, consular services, and legal status. So, ironically, 
the better protection of stateless persons was to be secured by 
offering them the status of stateless person. At the same time, 
the phenomenon of technical, as opposed to refugee, 
statelessness, was to be eliminated by appropriate agreement; 
harmonization of nationality legislation; restrictions on 
deprivation of nationality as a penalty; better regulation of 
territorial settlements; and reduction of existing numbers through 
the facilitation of naturalization. ECOSOC decided to establish 
a committee to work on the definitions, and work out the 
solutions.’ 


2. Statelessness and the United Nations: Definition and 
Description 


2.1 The Ad hoc Committee 


The ad hoc Committee on Statelessness and Related 
Problems met twice in New York in 1950.° At the very beginning, 
the French representative, Mr.Rain sought to isolate two distinct 
issues: ‘the status of refugees and the problems related to the 
legal status of stateless persons.’ In his view, a draft convention 
on the first was urgently required, but the elimination of 
statelessness was basically different: ‘....cather a continuing 
concern of the world community than an acute situation which 
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required immediate remedial measures.’? In his view, there were 
two categories of stateless persons: those who were also refugees, 
and those who were not. Almost all refugees were in need, 
hence the special urgency of their plight; but the same could not 
be said for non-refugee stateless persons.'® The United States 
representative, Mr.Henkin, agreed, and pressed for separate 
treatment; the draft convention should be limited to refugees, 
and ‘...should not be based upon a confusion between the 
humanitarian problem of the refugees and the primarily legal 
problem of stateless persons.’'’ The problem of stateless non- 
refugees should be kept aside, ‘especially since there were 
doubtless stateless persons who were in no need of protection 
by the United Nations.’ 

The British and Chinese representatives seemed less sure. 
The British noted similarities, and the need for similar 
entitlements; the Chinese recalled that, like refugees, stateless 
persons also lacked legal protection.” 

In the event, it is hardly surprising that the Ad hoc 
Committee decided to focus upon the refugee, strictly so called. 
In its report to ECOSOC, the Committee offered the text of a 
draft refugee convention, but simply proposed an additional 
protocol on stateless persons, under which States might agree to 
extend the application of the refugee convention, mutatis 
mutandis, to stateless persons to whom it did not apply." In 
August 1950, ECOSOC returned the draft convention to the Ad 
hoc Committee for further review, prior to its being considered 
by the General Assembly, and finalised the Preamble and refugee 
definition. At the same time, it welcomed the fact that the 
International Law Commission was to take up the subject of 
nationality, and invited States meanwhile to do what they could 
to reduce or eliminate cases of statelessness.’ In December 
1950, the General Assembly decided to convene a Conference 
of Plenipotentiaries to complete the draft ‘convention relating to 
the status of refugees, and the draft protocol on stateless persons."® 
Meeting in July 1951 in Geneva, the Conference adopted and 
opened for signature the 1951 Convention, but decided to take 
no decision on the draft protocol, referring it back for more 
detailed study." 
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2.2 The 1954 Convention relating to the Status of Stateless 
Persons 


Three years later, at a United Nations Conference in New 
York, the 1954 Convention relating to the Status of Stateless 
Persons was adopted, an independent convention being preferred 
to the draft protocol initially proposed by the Ad hoc Committee 
in 1950."* Article 1 defines a stateless person in purely formal 
terms; ‘the term stateless person means a person who is not 
considered a national by any State under the operation of its 
law.’'? Othexs among the unprotected are for the most part beyond 
the scope of the Convention, save that the Conference 
recommended that ‘each Contracting State, when it recognizes 
as valid the reasons for which a person has renounced the 
protection of the state of which he is a national, considers 
sympathetically the possibility of according to that person the 
settlement which the Convention accords to stateless persons’. 

The 1354 Convention’s definition of its beneficiaries is 
essentially legalistic, conferring status on a relatively 
circumscribed class. The 1951 Refugee Convention certainly 
contemplated coverage for some categories of stateless refugees,” 
but even with the above mentioned recommendation, the majority 
of stateless persons remain likely unprotected. Even those who 
are covered by the 1954 Convention are not as well off as 
refugees, having no equivalent guarantees against penalization 
for illegal entry, and no monitoring body like the UNHCR to 
which to turn for support against State authorities. Similarly, 
very limited protection is accorded in time of war or other 
armed conflict; the 1949 Fourth Geneva Convention on the 
Protection of Civilian Persons cites only the case of refugees: 
the Detaining Power is not to treat as enemy aliens, exclusively 
on the basis of their nationality, refugees who do not in fact 
enjoy the protection of any government.” 

The limited purposes of the 1954 Convention are worth 
recalling: to regulate and improve the status of stateless persons 
and, within the context of the purposes of the United Nations, 
to assure stateless persons the widest possible exercise of 
fundamental rights and freedoms. The class must be defined, 
and the rights, guarantees, and standards of treatment set out. 
The elimination of statelessness through the co-ordination and 
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harmonisation of national laws was to require further 
international cooperation.” 


2.2 The 1961 United Nations Conventions on the Reduction of 
Statelessness 


In 1959, after some preliminary work by the International 
Law Commission, a United Nations Conference convened in 
Geneva to consider a convention for the elimination or reduction 
of future statelessness.” Fundamental differences were revealed 
between States which favoured the principle of jus soli, and 
those which opted for jus sanguinis. Endorsement of the former 
would have stopped many instances of original statelessness at 
source, but agreement was missing, and the compromise reached 
when the Conference reconvened in 1961 combined elements 
of both principles. Equally divisive was the issue of deprivation 
of nationality, a facility defended by many States as essential to 
their vital interests. In principle, deprivation resulting in 
statelessness is now prohibited by article 8, but subject to a 
variety of exceptions, including misrepresentation of fraud in 
acquisition, or disloyalty. Deprivation of nationality on racial, 
ethnic, religious or political grounds, however, is prohibited 
without exception.” 

As Weis remarks, one of the most significant elements in 
the 1961 Convention, is the fact that it imposes positive 
Obligations on States to grant nationality in certain 
circumstances,” in contrast with the essentially negative 
obligations contained in the 1930 Hague Convention. The 1961 
Convention also attempts to settle a variety of incidental 
problems, such as the nationality of founlings (article 2: 
continuing the principle of jus soli already established in the 
1930 Hague Convention); and of those born on board ships or 
aircraft (article 3). It seeks to minimise the possibility of loss 
of nationality resulting in statelessness on the occasion of change 
of civil status (article 5 and 6), and even in the case of voluntary 
acts of the individual, such as renunciation (article 7). Finally, 
the Conference resolved ‘that persons who are stateless de facto 
should as far as possible be treated as stateless de jure, to 
enable them to acquire an effective nationality’. As Weis has 
observed, this distinction will often be difficult to draw in 
practice, and he prefers the category of ‘unprotected persons’ .”° 
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At one time, the International Law Commission had 
favoured the idea of both a protecting agency for stateless 
persons, and a tribunal to decide upon their claims. Neither 
suggestion found much favour with States, which opted instead 
for the establishment of a body within the framework of the 
United Nations, ‘to which a person claiming the benefit of (the) 
Convention may apply for the examination of (the) claim and 
for assistance in presenting it to the appropriate authority’ (section 
11). When the Convention eventually came into force in 1975, 
the General Assembly requested the Office of the United Nations 
High Commissioner for Refugees to undertake the functions 
described in article 11, on a provisional basis.”’ 

Important as are the principles set out in these instruments, 
what finally counts is State practice. The 1954 Convention and 
the 1961 Convention have attracted few ratifications: at 1 January 
1989, thirty-six and fifteen respectively; and the actions and 
inactions of State continue to perpetuate the incidence of 
Statelessness. 


3. State practice and Current Problems 
3.1 The Status of Palestinians 


The situation of Palestinians, both in the countries of the 
Middle East and beyond the region, illustrates strikingly the 
level of denial that may accompany statelessness. 

Palestine was a British mandate during the time of the 
League of Nations, up until 15 May, 1947. Under the mandate 
system, the inhabitants of such territories were not to be 
considered as nationals of the administring powers, although 
they might benefit from the exercise of diplimatic protection.” 
Palestinian citizenship was regulated by statutory instrument,” 
and included acquisition by birth, but a Palestinian citizen was 
not a British subject.* Palestinian citizenship, as a product of 
the mandatory’s authority, terminated with the mandate and 
with the proclamation of the State of Israel, even though there 
is some authority in international law for the continuance of 
certain internal laws upon the cession or abandonment of 
territory.” 

Israel had no nationality legislation until 1952. The existence 
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of a State implies a body of nationals, and a population within 
a relatively well-defined territory is an accepted criterion of 
statehood. With one exception, however, Israeli courts held that, 
on the termination of the mandate, former Palestine citizens had 
lost their citizenship without acquiring any other.” For the 
purposes of Israeli municipal law, the issue was resolved by a 
Supreme Court decision,” and by the 1952 Nationality Law. 

The Nationality Law confirmed the repeal of the Palestine 
Citizenship Orders 1925-42, retroactively to the day of the 
establishment of the State of Israel. It declared itself the exclusive 
law on citizenship, which was available by way of return,” 
residence, birth, and naturalization.* Former Palestinian citizens 
of Arab origin might be incorporated in the body of Israeli 
citizens, provided they met certain conditions: they must have 
been registered under the Register of Inhabitants Ordinance on 
1 March 1952; have been inhabitants of Israel on the day of 
entry into force of the Nationality Law (14 July 1952); and 
have been in Israel, or an area which became Israel, from the 
day of establishment of the State to the day of entry into force 
of the law, or have entered legally during that period.** These 
Strict requirements meant that the majority of those displaced 
by the conflict in 1948 were effectively denied Israeli citizenship. 
If international law raised a presumption of entitlement to local 
citizenship for residents at the moment of establishment of the 
State,*’ subsequent developments have made such claims 
redundant.”** 

Palestinian refugees were admitted to neighbouring countries 
on what was expected to be a temporary basis; local citizenship, 
for the most part, was not available. In Lebanon, the majority 
of Palestinians are unable to obtain citizenship,” even though 
prima facie some appear to qualify under the law. In these 
circumstances, many Palestinians appear not to be recognized 
as a Citizen or national of any State, and may therefore be 
considered stateless persons. 

For, whatever the political position, there is at present no 
Palestinian State which satisfies the international legal criteria 
of statehood: a permanent population; a defined territory; 
government; and the capacity to enter into relations with other 
States.” There is thus no Palestinian passport" entitling the holder 
to return to the State of Palestine, but only such travel documents 
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as may be issued by, and allow return to, the holder’s State of 
residence.” 

Just as Israel has denied citizenship to the majority of 
Palestinian Arabs, the Arab countries of refugee have, for the 
most part, consistently rejected local integration and citizenship 
as a solution to a problem which, in their view, can only be 
resolved by repatriation and self-determination. With limited 
exceptions, Palestinian refugees have not been granted (and for 
the most part, have not sought) citizenship in the countries of 
refugee. From the international law perspective, they are 
therefore stateless persons, notwithstanding the recognition 
accorded by some States to the entity ‘Palestine’, and 
notwithstanding the United Nations’ recognition of the Palestine 
Liberation Organization as the legitimate representative of the 
Palestinian people. For many Palestinian citizens by birth, such 
citizenship will have lapsed or terminated with the events of 
1948; and likewise for many, no other citizenship will have 
been acquired in the interim. 

The impact of statelessness on personal circumstances can 
be extensive. In the Federal Republic of Germany, a number of 
judicial decisions on asylum claims have confirmed, and indeed 
accentuated, the disadvantaged situation of Palestinians. In a 
1974 case, for example, the Federal Administrative Court* ruled 
that a Palestinian from Lebanon could not found a claim to 
asylum on his flight from Israel in 1948. The applicant was 
Stateless, and both the Constitution of the Federal Republic and 
the 1951 Refugees Convention provided protection only with 
respect to persecution feared in his land of former habitual 
residence.* 

The factual and legal situation in Lebanon changed after 
the Israeli invasion. From 6 June 1982, the Lebanese Government 
introduced a number of measures against Palestinians those who 
had participated in the fighting were required to leave Lebanon, 
and others overseas were refused renewal of their (Lebanese- 
issued) travel documents. The Government stated that its 
objective was to reduce the number of Palestinians in the country 
to around 50,000.* In a 1985 decision, the German Federal 
Administrative Court held that these measures were not dictated 
by “1951 Convention’ reasons (that is, by considerations of 
race, religion, nationality, membership of a particular social 
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group or political opinion); they were in the nature of preventive 
or police measures, directed against stateless persons. In the 
view of the Court, residence in the Lebanon on the basis of 
various international agreements or undertakings could be 
terminated wherever the persons concerned violated national 
security or public order, for example, by participating in a civil 
war. The Court held further that a State of residence effectively 
severs its link with stateless persons, when it expels or refuses 
to readmit them in circumstances that do not amount to 
persecution. It thereby also ceases to be the State of ‘habitual 
residence’ within the meaning of article 1 A(2) of the 1951 
Convention relating to the Status of Refugees; there being no 
‘source country’ upon which to build a claim to refugee status 
(under the 195J Convention), or asylum (under the Constitution), 
such cases must be dealt with under the 1954 Convention relating 
to the Status of Stateless Persons.*’ 

. For the purposes of German municipal law, these rulings 
entail non-eligibility for asylum under the Constitution; in 
practice, Palestinians in the Federal Republic of Germany are 
‘tolerated’, that is, their (international) status as refugees is 
informally acknowledged, so far as they are allowed to remain, 
although without formal status.** From an international law 
perspective, the lawfulness of the severance of the link between 
Palestinians and the Lebanon is far from clear. But the theoretical 
niceties are of less immediate concern than the realities of 
prejudice and disadvantage following from the denial of naticnal 
Status. 


3.2 Other selective examples 


Many countries have legislation permitting denaturalization. 
A provision of Article 66 of the 1982 Turkish Constitution, for 
example, declares that no Turk shall be stripped of citizenship 
unless an act incompatible with attachment to the motherland 
has been committed. However, it has been reported that some 
13,788 Turks abroad have been stripped of their citizenship 
since 1980.” 

In many Eastern European countries, until the recent 
democratization process, loss of citizenship frequently followed 
illegal departure or failure to return from abroad; and was 
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sometimes a condition attached to permission to emigrate, as in 
the case of Jews leaving the Soviet Union. Nowadays, 
governments in the region increasingly recognize the benefits to 
be gained from permitting greater mobility; revisions of the 
passport regulations were introduced in Poland, for example, 
specifically to encourage retention of citizenship. Poles residing 
abroad may now extend the validity of their passports to ten 
years, and an ‘amnesty’ was declared for many holding expired 
passports, who wanted to return. 

Statelessness is also a by-product of refugee movements, 
striking at the children of those who flee. In Central America, 
for example, children born in refugee camps are often not 
registered, both because the asylum State was unwilling to 
contemplate their acquiring local nationality under otherwise 
applicable principles of jus soli, and because normal juridical] 
relations with the parents’ country of origin were in suspense. 
If repatriation is to a viable solution, this issue must clearly be 
settled,’ and a provision to that effect was included in the 
Concerted Plan of Action, adopted at the 1989 Conference. 
Programmes for returnees will aim,” 


at regularizing the situation of returnees with regard to the 
delivery of identity documents and the registry of births, 
marriages and deaths, and other events occuring in the 
country of asylum and relating to the civil status of the 
individual. They also provide for access to citizenship for 
children of returnees born abroad as well as for foreign 
spouses.... 


Needless to say, these provisions do little more than reflect 
basic human rights principles, such as the right to a nationality 
in article 15 of the 1948 Universal Declaration of Human Rights, 
article 24(3) of the 1966 Covenant on Civil and Political Rights, 
article 5 of the 1965 Convention on the Elimination of All 
Forms of Racial Discrimination, or articles 7 and 8 of the 1989 
Convention on the Rights of the Child.%? 

Moreover, article 20 of the 1969 American Convention on 
Human Rights is a particularly striking example of a provision 
that, if applied broadly and generously, would resolve many 
instances of statelessness: 
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(1) Every person has the right to a nationality. 

(2) Every person has the right to the nationality of the state in. 
whose territory he was born if he does not have the right to 
any other nationality. 

(3) No one shall be arbitrarily deprived of his nationality or the 
right to change it. 


There is some evidence to suggest growing recognition of the 
fundamental and continuing quality of a State’s responsibility 
towards those who hold its citizenship, or otherwise possess an 
effective link in its regard. In 1987, for example, the United 
States changed its policy with respect to the involuntary return 
of those who had renounced U.S. nationality without first 
obtaining another, or without being accepted for permanent 
residence by another country, and who would thereby become 
stateless. The change in policy was prospective only, and the 
right to refuse re-admission in particular cases was expressly 
retained. The human rights dimension was not cited as a reason 
for the policy, however.™ 

By contrast, the 1983 Council of Europe recommendation 
of stateless nomads and nomads of undetermined nationality 
expressly recognized both the legal problems and the 
humanitarian aspects of their situation.» It recommended that 
States refrain from any measures that might lead to discrimination 
against nomads, encouraged the establishment of links between 
States and nomads, persmission to reside, travel and return, and 
the facilitation of family reunion. 


4. The Unattended Dimension 


States and international agencies know very little about — 
stateless persons. There are few statstics, and statelessness and 
Stateless persons are very much on the periphery, if not beyond 
the pale, of international organization. 

The irony is that refugees and stateless persons once walked 
hand in hand, and after the First World War, their numbers and 
condition were almost coterminous, Later, their paths diverged, 
with refugees being identified principally by reference to the 
reasons for flight, and their statelessness, if it existed, being 
seen as incidental to the primary cause. For stateless persons, 
this meant decreasing attention, accompanied by a constrained 
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analysis of the essential characterstics of their situation. To 
many, statelessness was nothing but a technical problem, either 
the unfortunate result of a clash of municipal laws, or a 
divergence, or insufficient overlapping between the two 
traditional methods for the transmission of nationality, birth in 
the territory of a State, and desceent. 

The technical side, with its prospects of harmonization of 
laws and co-ordination or rules, may well have lacked the 
fashionable touch; the tragedy is that few commentators or 
practitioners ever looked beyond, to the underlying human rights 
issues. For the central thesis of this paper ts that statelessness 
is indeed a broad human rights issue, even as it retains a distinct 
technical dimension. 


4.1 The meaning of protection 


Part of the problem lies certainly in the association 
established between stateless persons and a very restricted 
conception of protection. 

Protection is a term of art in international law. Considered 
as the right of the State to exercise diplomatic protection with 
respect to the interests of individuals, it is inextricably bound up 
with the bond of nationality. That essential linkage itself reflects 
the principle of domestic jurisdiction, which traditionally bars 
other States from intervening on behalf of those who either are 
not its citizens or, more particularly, are the citizens of the 
State whose actions are impugned. This approach is characterstic 
of that international law doctrine which ‘recognizes only States 
as subjects....and individuals at best as...objects.’°° In such a 
system, once the bond of nationality is denied,all possibility of 
protection is lost.*’ 

In the Nationality Decrees Case, the Permanent Court of 
International Justice observed that questions of nationality are, 
in principle, within the reserved domain of jurisdiction.** 
However, any impression that this entails an area of absolute, 
sovereign discretion is readily dispelled on even a cursory 
examination of international laws and State practice. 

In the Nottebohm Case,» the International Court of Justice 
emphasized in striking fashion that, if nationality rules are to be 
entitled to recognition in the diplomatic protection context,© 
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they must accord with the individual’s genuine connection with 
the State. ‘Nationality,’ said the Court, ‘is a legal bond having 
as its basis a social fact of attachment, a genuine connection of 
existence, interests and sentiments, together with the existence 
of reciprocal rights and duties.’ 

This case was concerned with one issue in particular, 
namely, the right of the State to exercise protection with respect 
to one on whom citizenship had been conferred. But the judgment 
can stand for more; given the existence of the juridicial facts 
invoked by the Court, (social fact of attachment, genuine 
connection, etc.), the State may be considered bound by other 
incidental obligations, such as that of non-expulsion, readmission, 
and a certain standard of treatment. It is argued below that the 
inherent relations linking population, territory and jurisdiction, 
considered together with the full range of human rights 
developments, now indeed imposes these and other obligations 
upon. States. 


4.2 The Extended Sense of Protection 


Both the International Court and leading jurists have 
recognized the fundamental importance of the relationship 
between people and territory, and the ensuing implications for 
sovereignty and the responsibility of the State.*' In his separate 
opinion in the Western Sahara Case, Judge Ammoun contrasted 
to its disadvantage the materialistic concept of terra nullius 
with a spiritual notion; the ancestral tie between the land...and 
the man who was born therefrom, remains attached thereto, and 
must one day return thither to be united with his ancestors. 
This link is the basis of the ownership of the soil....’° Besides 
the self-determination context, similar views have been expressed 
with respect to the succession of States and the criteria of 
statehood itself; in the realm of municipal law, such linking 
factors are recognized as the foundation for legitimate, 
constitutional authority. 

Brownlie notes that the relation of nationality has not been 
elaborated beyond the rules of diplomatic protection. 
Internationa! Law, it is suggested, requires the presence of certain 
social links, not only for exercise of the right to protection; but 
also for the purposes of conferment, renunciation and deprivation 
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of nationality. Only in the presence of such links will the 
purported exercise of State authority be entitled to recognition.” 
He also makes the essential point, and it needs to be made 
regularly, that the invididual in recent times has repeatedly failed 
to conform to, or follow, the ‘classical legal model’. And the 
reasons, more often than not, have been ‘mobility of population, 
economic stress, and inequalities and political divisions which 
cut across international boundaries,’ or the “numerous 
incongruities between national laws’, which produce statelessness 
and multiple nationality, or the political strife that results in 
deprivation of nationality as a measure of security. 
Traditional commentators have identified two functions only 
for nationality: entitlement to exercise diplimatic protection; 
and the obligation to readmit. Writing in 1954, Scelle would 
have regularized the situation of the stateless unprotected by 
linking them directly to the international order, conferring an 
‘international nationality’, together with ‘protection’ to be 
supplied by a special or international organ. The UNHCR 
provides an obvious model, but any model will fail unless built 
firmly on a modern conception of protection. No longer can 
protection be considered as exclusively incidental to nationality; 
instead, it is a function that attaches directly to the inherent 
dignity and integrity of the human personality, the totality of 
which is the province of the community of nations. 
Denaturalization and statelessness are not, or not exclusively, 
about the right to enter or return to a State; they are about 
denials of the broad spectrum of rights that flow from an 
individual’s belonging to a particular territorial community. 
The seventeenth century idea of civil society, particularly 
Locke’s was founded upon obedience to a common law and 
judicature deriving from tacit consent; allegiance, not nationality, 
prevailed.” The true end of government — dispensing justice 
and deciding rights by promulgated laws rather than absolute, 
arbitrary power — together with the promotion of the good of 
the people,* accounted perhaps for the disregard of the narrow 
badge of citizenship when it came to fundamentals. In later 
decades, Bills of Rights and human rights could be seen to 
work more from the particular to the general, founding their 
notion of an individual’s claims against the State upon the 
inalienability of certain rights; here, there is no place for 
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substantive distinctions arbitrarily drawn between citizens and 
others. For the most part independent of citizenship, fundamental 
rights in the strong sense have the anti-utilitarian consequence 
that they may not be denied by the government, even in the 
general interest.® 

The 1948 Universal Declaration of Human Rights opens in 
article 1 with the affirmative, ‘All human beings are born free 
and equal in dignity and rights.” The Preamble to the Charter of 
the United Nations proclaims the determination ‘to reaffirm 
faith in fundamental human rights, in the dignity and worth of 
the human person.’ The Annex to the ILO Constitution affirms 
that ‘all human beings irrespective of race, creed or sex, have 
the right to purpose both their material and dignity, of economic 
security and of equal opportunity.’”? And as Sieghart observes,” 
it is the recognition that all human beings differ from each 
other, and that each individual is unique, which underlies the 
concept of the integrity and dignity of the individual person 
which human rights law is primarily concerned to protect. 

Inalienable rights, inherent in the individual, have often 
had to yield to sovereignty, the absolute assertion of right and 
power in a society of competing nation-States. The 1961 
Convention on the Reduction of Statelessness and the comparable 
efforts undertaken by the League of Nations bear witness to the 
persistence of such claims. 


5. Action: International Measures of Protection for Stateless 
Persons 


Statelessness includes but it is not limited to the formal 
question, nationality or none. But where statelessness exists, so 
too does lack of protection, either across a broad or a narrow 
spectrum of human rights. Where there is statelessness, so there 
will generally be a State or States avoiding or denying one or 
more of the responsibilities that derive from the social facts of 
existence. 

In a primitive society of competing  nation-States, the 
narrow badge of attribution plays its exaggerated role. As that 
society develops, becomes more inter-dependent, discovers a 
growing commonality of value and interest, the claims of the 
dispossessed are more likely to be heard. Hitherto, international 
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co-operation in improving the status of stateless persons, or in 
reducing or eliminating statelessness, has enjoyed limited success, 
often disappearing down relatively unproductive paths. The time 
has come for a revision of such arrangements, deconstruction of 
earlier analytical approaches, and their substitution with practical 
arrangements whcih reflect the principles generally shared by 
the community of nations. 

First, the constituency must be known. The United Nations, 
through the Commission on Human Rights and the Sub- 
Commission on the Prevention of Discrimination and the 
Protection of Minorities, should be mandated forthwith to carry 
out a survey of the extent of statelessness worldwide; the work 
must not be circumscribed, either by a legal or a narrow vision, 
but should be as sensitive to the discrete variations in national 
laws and practices, as to the multiple ways by which individuals 
and groups may be excluded from society.” 

Secondly, regional initiatives at the legal level should be 
encouraged, for example, within the workplans of UN regional 
commissions. Their task should indeed be to obtain and 
disseminate detailed information on national laws and practices, 
and particularly on the ways in which they may differ, even 
among close neighbours.” The regional dimention is important, 
by reason of frequently close connection between migration and 
loss of citizenship. 

Thirdly, the lawfulness of deprivation of citizenship should 
be the subject of close attention, account being taken of 
developments in the protection of human rights at both regional 
and universal levels. Coupled with the right to return to the 
State of which one is a national, the subject may lend itself to 
further and better protection by way of declaration, convention 
or protocol. 

Fourthly, and again initially at regional level, steps should 
be taken to establish common understandings with respect to 
the principles that might reasonably govern the acquisition of 
nationality in modern society, with a view to stopping 
statelessness at source. A further and related objective would be 
to translate the criteria of effective nationality into practical 
arrangements, whereby the naturalization of those sufficiently 
attached to the territorial State might be facilitated. 

Finally, the effective protection of the rights of stateless 
persons must be entrusted to an appropriate international agency, 
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in a mandate that goes beyond the essentially reactive and non- 
functional tasks so far conferred upon UNHCR. 

If there is room for optimism today, it is because of renewed 
recognition of the genesis of State authority, which is in the 
people; and because the nature of State authority is beginning 
to be reconstructed, rather as a privilege than a right. 
Realistically, one may expect the society of nation-States to 
continue, and with it the correspondingly important indices of 
connection and entitlement. It should be possible, nonetheless, 
to envisage and encourage practical action along the lines 
suggested above, to eliminate the technical incidence of 
disconnection, to give practical meaning to the broadest range 
of human rights, and to allow the stateless, those who lack and 
are denied the legal power, to change their situation. 
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RIGHTS OF THE CHILD 


Ambassador Mengiste Desta* 


A. Historical Development 


The right of the child is such a broad topic that neither time nor 
space will permit to do full justice to the subject. This paper, 
therefore, shall limit itself to examining briefly how child rights 
have evolved over the years within the international communtity, 
and how all developments related to child issues were codified 
in a comprehensive universal documents-the Convention on the 
Rights of the Child, and it is to be implemented to national, 
regional and global levels thereby providing protection of the 
rights of children. 

Tracing the history of development of child rights, in 
traditional society, the child was integrated in the society through 
its family. Society’s traditions and customs prescribed patterns 
of behaviour of both parents and children. The parents’ principle 
duties were to monitor, protect and educate the child, while the 
children were expected to obey and respect their parents, and 
look after them in old age. However, there was no question of 
rights as we understand them nowdays.' 

The Geneva Declaration laid down a number of basic 
principles on the Rights of Children which provided them with 
special protection. This was to form the basis of the ten-point 
Declaration on the Rights of the Child adopted by the United 
Nations General Assembly on November 20, 1959. The UN 


* Ambassador Mengiste Desta is Project Director, African Network of the 
Prevention and Protection Against Child Abuse and Neglect (ANPPCAN), 
Nairobi, Kenya. 
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Declaration, which formed the basis of the drafting of the 
Convention on the Rights of the Child, restated the 1924 League 
of Nations Declaration while adding new provisions including 
the right to shelter, nutrition, medical care and education and to 
be brought up in a family setting in an atmosphere of happiness, 
love, understanding as well as protecting children against all 
forms of exploitation.’ 

Nothing illustrates the environment a child should grow in 
better than the following poem entitled: Children Learn What 
They Live by Dorothy Law Notle 


If a child lives with criticism, 
he learns to condemn. 


If a child lives with hostility, 
he learns to fight. 


If a child lives with ridicule, 
he learns to shy. 


If a child lives with shame, 
he learns to feel guilty. 


If a child lives with tolerance, 
he learns to be patient. 


If a child learns with encouragement, 
he learns confidence. 


If a child lives with praise, 
he learns appreciate. 


If a child lives with fairness, 
he learns justice. 


If a child lives with security, 
he learns to have faith. 


If a child lives with approval, 
he learns to like himself. 


If a child lives with acceptance and friendship, 
he learns to find love in the world. 
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Special rights for children were thus necessiated by virtue 
of the fact that children are physically and mentally immature, 
and hence require speciai rights to protect them and meet their 
unique needs. 


B. The 1989 UN Convention on the Rights of the Child 


There is no denying the fact that children being defenceless 
and voiceless have suffered throughout the ages at the hands of 
society, community and parents. Millions of children, for 
example, are physically or sexually abused or economically 
exploited by those who are supposed to provide them with 
security and love. Children are also denied their rights as a 
result of wars, natural disasters, unemployment, poverty, etc.’ 

It was because of these widespread plights of children that 
in December 1976, the United Nations adopted a resolution 
which proclaimed 1979 as International Year of the Child. The 
resolution declared that this was to provide a framework for 
advocacy on behalf of children. It also declared that there was 
need to promote children’s programmes to form an integral part 
of the economic and social development plans with a view to 
achieving sustained activities for the benefit of children at 
national and international levels. 

In consequence, in 1979, the Government of Poland 
submitted a draft on the rights of the child for adoption by the 
U.N.General Assembly as a lasting memorial Year of the Child. 
After a revised version, and a decade of campaigning, the UN 
General Assembly adopted the Convention on the Rights of the 
Child on. November 20, 1989, which coincided with the 10th 
anniversary of the Declaration of the rights of the Child. The 
adoption of the Convention was not only a great step forward 
in the long struggle for the promotion of child rights, but also 
constitutes a legally binding instrument to defend children’s 
rights. The rights of the child will thus become an important 
part of international law.‘ 

Speaking about the adoption of the Convention, UNICEF 
points out that the closing years of the 1980s were characterised 
by concentrated developments aimed at giving priority to child 
rights. It was during this period that the Global Community 
fully recognised that the physical, mental and emotional needs 
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of children are a legitimate matter of concern for national 
political leaders.° 

The nations of the world have thus agreed on the minimum 
standard set out in the Convention, for the protection of children’s 
rights to survival, health, education. These rights enshrined as 
they are in the Convention apply equally to all children 
irrespective of race, colour, sex, language, relition, political or 
other opinion, etc. 

Generally speaking, the provisions of the Convention apply 
for four main areas of children rights, namely, survival, 
development, protection and participation. 


The Rights to Survival: - The survival rights include 
provision of adequate food, 
shelter, clean water and primary 
health care. These are the basic 
rights to ensure the survival of 
a child. 


The Rights to Develop: - Development rights include 
access to information, education, 
cultural activities, opportunities 
for rest, play and leisure, and 
the right to freedom of thought, 
conscience and religion. 


The Right to Protection: - The child must be assured oz 
protection not only from the 
violation of the above nights, but 
also from all kinds of 
exploitation and_ cruelty, 
arbitrary separation from the 
family, and abuses in the justice 
and penal systems. Protection is 
also vital for especially 
vulnerable groups among 
children like abandoned 
children, street children, 
handicapped children, abused 
children, displaced children etc. 
Children must also be protected 
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against use and sale of drugs, as 
well as in time of armed 
conflicts. 

The Right to Participation:- Participation rights include the 
right to express opinions and to 
have these opinions taken into 
account in matters affecting the 
child’s own life, and the right 
to play an active role in the 
community and society through 
freedom of associations, etc.° 


The above sums up the various rights contained in the Convention 
aimed at serving the best interests of the child everywhere. The 
Convention thus constitutes a radical departure from previous 
practices where the rights of the child were found scattered and 
lacking global consensus. The Convention incorporates all child 
rights into a single comprehensive document whose provisions 
are meant to be applied globally. It appears that children by 
virtue of the fact that they are humans are entitled to the rights 
enjoyed by adults.’ To this end, the UN Declaration on the 
Rights of the Child affirmed by the Convention provides for 
states while enacting laws to afford children special protection 
and opportunities which will enable their mental, physical and 
moral development and to ensure that the “best interest of the 
child shall be of paramount consideration’’.® 


C. Implementation 


To lay down the rules and regulations governing child rights is 
no doubt important. But it is equally important that there should 
be mechanism at the national, regional and international levels 
to see to it that the rights of the child are respected and observed. 
Various measures, therefore, can be proposed for ratification 
and implementation of the Convention now that it has been 
adopted. 


Post-Adoption, Pre-Ratification Phase 
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Several measures ought to be adopted to ensure that each 
Government which voted for the adoption of the Convention 
ratifies the Convention. Within the framework, the following 
measures are proposed: 

(a) Creating public awareness through the media, public 
meetings, rallies, etc. Furthermore, the Convention should be 
translated in simplified national languages in order that a larger 
part of the population can understand it. 

(b) Special lobbying groups should be organized to bring 
pressure to bear on government officials and members of 
parliament. In addition, seminars should be held to mobilize 
public opinion towards ratification. 


Post-Ratification Phase 


This phase deals with the aspects of implementation of the 
Convention upon its ratification. 

Through each country’s law making process, there should 
be enacted a legislation making the Convention part of the 
domestic law of state which has already become a signatory 
and acceded to the Convention. This will ensure the application 
of the provisions of the Convention in the Country thus acceded 
to the Convention.’ 

The above measures are thus necessary to ensure effective 
implementation of the provisions of the Convention. Merely 
granting children their rights is not enough. This must be 
accompanied by a political will and determination to make child 
rights a reality. To this end, the Convention in its article 45 
envisages the establishment of a Committee on the Rights of 
the Child whose main task will be to examine the progresss 
made by state parties including the realization of the obligations 
in the Convention undertaken by them. 

To compliment the efforts of the Committee provided in the 
Convention, there is a felt need to establish a national institution 
such as national commissions in the respective countries. One 
of the main tasks of such an institution shall be to co-ordinate 
information about the Convention as well as to monitor the 
implementation in the target country. Its findings should be 
made public.’ 
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The second half of the 1980s saw many developing nations 
crippled under the debt burden. As is well known, most of the 
third world countries are heavily dependent on the export of 
primary goods and the import of manufactured goods. The prices 
of both are determined elsewhere. This had created imbalances 
in trade where third world countries pay much more than they 
receive. This unequal partnership in trade has led to heavy 
borrowing to support development efforts even to the extent of 
threatening the very existence of nations.” 

The pressure to pay massive debts owed to the developed 
nations by developing countries continues unabated despite the 
fact that the debtor nations have been hit hard by the law prices 
for their primary goods upon which they depend to repay their 
debts. To meet their debt service obligations, indebted 
Governments were to cut expenditures on social services thereby 
undermining the health and education of children. So much so, 
it has been said that the poorest and most miserable children are 
paying the third world debts with their health. According to this 
year’s State of the World’s Children-Report by UNICEF, the 
Governments of the developing world as a whole are now 
devoting half of their expenditures to debt servicing and military 
spending with a cost of $1 billion everyday. 

lt is with this background in mind that UNICEF advocated 
an adjustment with a “human face” to mitigate the deteriorating 
situation. The concept stresses three aspects. First, the goal of 
protecting the poor and vulnerable should become a basic 
objective of economic adjustment, alongside the long-term goal 
of human focussed sustainable development. Second, adjustment 
programmes should be aimed at investing in the poor. Third, 
adjustment should monitor human indicators and not merely 
economic variables.” 

In other words, UNICEF is advocating that there should be 
increased international support for investment in human 
resources-nutrition, health and basic education-thereby 
mobilizing national and international action around human goals. 
In this respect, the President of Eucador emphasised in his 
address to the World Conference on Education for All that the 
external debt of many developing countries impedes their 
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economic and social development and contributes to their 
educational short-comings. He went on to say that they can pay 
off their debt or meet their social development needs, but not 
both. Likewise, President Moi of Kenya proposed the redirection 
of the funds absorbed by debt service to be inserted in education 
for all.'° 

Unless, therefore, positive steps are undertaken to resolve 
the debt problem, the chances of lessening the impact of the 
debt crisis on children will remain elusive and the talk about 
children rights to life, education and health will remain hollow. 


E. The Role of NGOs in Promoting the Rights and Welfare of 
the Child 


So far, we have talked about the role of governments, 
communities and families in promoting the rights of the child 
in their respective spheres of activities. The NGO community 
has emerged to be a potent force in catalyzing various actions 
through the mobilization of social forces and pressing 
governments to take needed action in all activities. The NGO 
community dealing with children issues is no exception. As 
Stated earlier, the Convention represents the codification of a 
comprehensive set of rights which poses a challenge to NGOs 
involved in child rights advocacy. Third world NGOs in 
particular have a number of roles and tasks in the years ahead. 
As many NGOs working on issues related to children have 
already participated in the process of drafting the Convention, 
it is incumbent upon them to involve themselves in the 
implementation process. To this end, they ought to: 


- identify the standards set, obligations created and rights 
affirmed by the Convention which is essential for 
promotional activities such as rights awareness campaign. 


- based on the provisions of the Convention, develop 
appropriate agenda for action.” 


NGOs hence have multiple roles to play. They will need to 
lobby governments to ratify the Convention at the national level. 
Likewise, they should lobby for and monitor steps undertaken 
by governments to incorporate the provisions of the Convention 
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into national laws. At regional and international levels, NGOs 
must identify specific areas for regional and international co- 
operation. For example, in view of scarce financial resources 
available to developing countries, there is a need for financial 
assistance to be rendered to developing countries by the 
international community to enable them to implement the 
Convention. 

The Convention adds legitimacy to much of what NGOs 
have been going for many years, and brings such activity into 
the mainstream of child-centred activities. The Convention being 
an agenda for action will no doubt facilitate the realization of 
child rights globally." 


F. Regional Initiatives 


Recognising that each region has its own peculiar concerns 
that it would like to address, the United Nations General 
Assembly has in various resolutions affirmed the value of 
regional arrangements for the protection of human rights. In the 
African Regional context, therefore, the African Network on 
the Prevention and Protection Against Child Abuse and Neglect 
(ANPPCAN) of which I have the honour to represent, is engaged 
in the task of promoting the rights of the child on the African 
continent. In the performance of this task, ANPPCAN 
collaborates with both regional and international organizations 
which are involved in child welfare activities, in particular with 
UNICEF and the OAU, as well as UN Agencies and 
Governments in Africa and elsewhere. 

ANPPCAN is a non-governmental, non-profit making 
indigenous Pan-African organization dealing with the promotion 
of the rights and welfare of African children with special 
emphasis on children in difficult circumstances. 

The major objective of this professional organization is to 
serve as a forum for the exchange of scientific information on 
problems affecting children in Africa as well as serving as un 
umbrella body for national chapters in Africa in order that co- 
ordinated efforts across Africa can be accompanied by way of 
advocacy involving governments and the public at large on the 
need for attention and action regarding children’s rights and 
welfare. 
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ANPPCAN has already established a proven record through 
its continuing efforts in Africa to bring child abuse and neglect 
as well as rights and welfare issues before a broad public, 
policy makers, the mass media through workshops, seminars, 
conferences and publications. ANPPCAN is also in the process 
of establishing national chapters in African countries to serve 
the purpose of a national centre for the prevention and protection 
against child abuse and neglect, as well as the promotion, defence 
and advocacy of children’s rights. Thus, ANPPCAN addresses 
the needs of children, in particular those of the disadvantaged 
groups such as street children, displaced children, refugee 
children, abandoned children, physically and sexually abused 
children, neglected children etc. at grass-roots level. 

To achieve its operational objectives, ANPPCAN employs 
the following methodology. For example, a research project is 
mounted in an African country; the research is action oriented; 
the findings of the research are then used in awareness making 
campaign among the grass-roots and decision makers by 
Organising workshops and seminars in which issues of children 
in the areas of child abuse and exploitation are exposed and 
widely known with the ultimate aim of establishing programmes 
aimed at alleviating the problems faced by children in distress. 

As regards the Convention, ANPPCAN has been involved 
in the drafting process since 1987. It was in 1987, during the 
Meeting of Children in Situations of Armed Conflict in Africa, 
that ANPPCAN got involved in the drafting of the Convention. 
At the meeting, given the fact that African representation was 
low, it was decided that African Governments be encouraged 
by the OAU to participate more effectively in the process of 
drafting the final draft of the Convention. To this end, it was 
further resolved that OAU and UNICEF in co-operation with 
ANPPCAN host a regional meeting of African Lawyers and 
Government officials to examine the draft Convention from the 
African perspective. 

In accordance with the above, in May 1988, ANPPCAN in 
collaboration with UNICEF held a meeting in Nairobi of 
Government Representatives, Scholars, the OAU, NGOs, UN 
Agencies and Liberation Movements to examine the Convention 
with the goal of preparing grounds for adoption, ratification and 
implementation. All the points that were thus expressed at the 
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meeting were passed on through UNICEF to the Convention 
drafting committee in Geneva for consideration. 

In addition, the 1988 meeting recommended that the OAU, 
UNICEF and ANPPCAN should work out a joint strategy for 
promoting the Convention at country and regional levels. The 
conference also after having appraised the Convention, expressed 
the need for a complementary African legal instrument given 
the unique African situation. 

In consequence, ANPPCAN was given the mandate in 
collaborating with the OAU to develop an African Charter on 
the Rights and Welfare of the Child to supplement the 
Convention. This was justified on the ground that in its attempts 
to achieve global consensus, the Convention had not adequately 
addressed some specific concerns peculiar to Africa. For 
example, the plight of children living under apartheid, the 
unequal treatment of female children, and female genital 
operation, displacement and separation from parents or from 
places of origin, duty of children to their parents, etc. 

In pursuance of its mandate, ANPPCAN, in collaboration 
with the OAU and the UNICEF, convened a meeting of African 
experts in Nairobi, Kenya, in August 1989. The objective of the 
meeting was to map out strategies for the ratification and 
implementation of the Convention, and at the same time to 
consider an African Charter on the Rights and Welfare of the 
Child to supplement the Convention. Consequently, strategies 
were mapped out and an African Charter on the Rights and 
Welfare of the Child was considered and subsequently drafted 
incorporating children rights of special concern to Africa which, 
as stated earlier, were not fully dealt with by the Convention. 
Both the Strategies for the Heads of State and Government in 
July 1990 in Addis Ababa. 

It is thus clear that the African Charter was conceived as 
one of the strategies to reinforce the Convention, and is therefore 
in no way intended to diminish the importance of the Convention 
as a global framework. 


Conclusion 


This paper has attempted to provide an insight into the 
historical background of the protection of child rights and the 
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climaxing of such efforts by the adoption of the Convention on 
the Rights of the Child on November 20, 1989. 

It is to be hoped that this global framework will serve as a 
tool to alleviate the plight of millions of children around the 
world who continue to be abused. According to UNICEF, more 
than 100 million children are abandoned by their families in the 
streets of the world’s cities. Invariably, street children are 
exploited economically, physically and sexually. Millions more 
in the third world can be found living as bonded labourers, 
slaves and prostitutes, and still million others die of diseases 
that can easily be prevented. The Daily Nation, a Kenyan paper, 
writes that among some of the appalling socio-economic indices 
listed against the poor countries economic performances is that 
over 14 million children die annually as a result of poor health, 
malnutrition and other diseases-measles, whooping cough, 
tetanus, polio, diphtheria-against which children can easily and 
cheaply be immunised." If present trends continue, according 
to UNICEF, more than one hundred million children will die in 
the decade ahead. Even in the economically advanced societies, 
a big number of children are reported abused or neglected, 
often because of drug abuse or alcohol excesses by their parents. 

In this regard, it is pertinent to point out that one of the 
salient points raised in this paper was the impact of the debt 
crisis on children. It was clearly indicated that while debt 
repayment has risen, income has fallen, which has affected 
child survival and development, the right of which is enshrined 
in the Convention. Unless appropriate measures are undertaken 
by the international community to rectify this anomalous 
situation, conditions of children will continue to deteriorate in 
the decade of the 90s. 

In many African societies, particularly in the fast growing 
urban centres, child abandonment, among others, is becoming 
an increasingly common forum of abuse and neglect. It is, 
therefore, in the best interest of every society to practise the 
provisions of the Convention, and thereby protect children from 
all forms of exploitation, including the use and exploitation of 
child labour. 

In order to translate the provisions of the Convention into 
concrete actions, there is a need for each country to carry out 
detailed research studies to ascertain the nature and extent of 
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child abuse problems and the actual number of victims of child 
rights violations. Based on such findings, a programme of action 
should be formulated to be implemented by relevant Government 
institutions, communities and social workers and thereby alleviate 
the problems faced by disadvantaged and vulnerable children. 

The challenge posed to the international community, 
therefore, is to make the rights and welfare of the child as 
enshrined in the Convention a reality thus guaranteeting a better 
future for generations to come. Then and only then, can this 
global effort for the promotion of child rights be justified. 

It is altogether fitting: and proper to conclude this paper by 
quoting the children poet, Gabriel Mistral who wrote as regards 
the child that: 

We are guilty of many errors and faults, 

But our worst crime is abandoning the children, 

Neglecting the foundation of life, 

Many of the things we need can wait, 

The child cannot, 

Right now is the time his bones are being formed, 

His blood is being made, 

And his senses are being developed, 

To him we cannot answer 

“Tomorrow” 

His name is Today.... 

Dare we answer “Tomorrow” ?’ 
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DISABILITY AND THE RIGHTS OF 
DISABLED PERSONS 


G.N.Karna and Kanan Gahrana* 


Everyone cherishes good health and long life. Health and human 
happiness go together. That is why, perhaps, right to health is 
regarded as one of the basic human rights. But on the other 
hand, human life, sometimes, is marred by the ravages of natural 
disaster, birth and accidents, causing disability of one kind or 
the other to many people. No doubt, the incidence of disability 
is the most catastrophic situation inflicted by the forces of nature 
on human beings, yet it does not, in any way, take away the 
inalienable rights of deprived people. The movement for the 
rights of disabled persons has grown out of the realization that 
they are firstly human beings. Any discrimination between the 
disabled and the able-bodied tentamounts to the naked violation 
of the human rights of the disabled persons. 

The dimensions of the incidence of disability at the global 
are manacingly glaring at the future of manking. Though, several 
steps have been taken in this regard, yet their outcome has 
shown little change in the situation. In this paper, an attempt is 
made to focus on the prevalence of the incidence of disability 
and the impact of the world-wide campaign for the prevention 
of disability and rehabilitation of the disabled on the rights of 
the disabled. 


* Mr. Karna is a Research Scholar at Centre for International Politics & 
Organization and Dr. Gahrana is Research Associate, Human Rights Teaching 
& Research Programme (HURITER), School of International Studies, 
Jawaharlal Nehru University, New Delhi. 
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The disabled, like others, are social beings. They have similar 
hopes, aspirations and rights as their fellowmen. Yet man focuses 
his attention on their disabilities rather than potentialities. 
Consequently, the disabled have been socially and economically 
marginalized and denied opportunities to seek self-development. 
The problems arising out of disability are varied and complex, 
but most of the problems encountered by the disabled stem 
from prejudices and ignorance on the part of the so-called able- 
bodied persons. 

The concept of disability is directly linked with the societal 
attitudes towards disabled persons. Since the societal attitude 
towards the disabled has undergone change through different 
stages of social evolution, the concept of disability has also 
changed accordingly. The traditional societal attitude towards 
the disabled was one of pity, sympathy and charity. The disabled 
were considered as incapable of leading independent and 
productive lives. Accordingly, the persons with a physical defect 
of some kind or the other were, for centurics, termed as 
‘crippled’. The world ‘crippled’ and its synonyms imply some 
sort Of social stigma. It also refers to a state of helplessness. 
Under the traditional perception of disability, an important 
element of the welfare of the disabled-recognition and respect 
of human dignity and self-esteem of the disabled person-was 
completely missing. 

A marked shift in the societal attitude towards the disabled 
was noticed in the second quarter of the twentieth century. As 
a result of several scientific and social advancements, an entirely 
new concept of welfare, with regard to the disabled, has emerged 
which is responsible, on the one hand, for the gradual awakening 
of the society towards the rights of the disabled and on the other 
hand, for the creation of a new consciousness among the disabled 
themselves towards their rights and obligations. The new 
approach for the welfare of the disabled is directed at the socio- 
economic integration of the disabled in the mainstream of active 
social life. Therefore, the use of such words as ‘disabled’ and 
‘handicapped’ is advocated, because they seem to take an 
objective view of disability. 

Very often, the terms like ‘disabled’, ‘physically 
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handicapped’, ‘impaired’ and ‘crippled’ are used almost 
synonymously. It is necessary to make distinction between these 
different terms. The term ‘disabled’ or ‘disability’ refers to a 
solution wherein the functional capabilities are either lost or 
reduced considerably due to impairment. Contrary to this, 
‘handicap’ is a value judgement passed by others about an 
impaired, disabled person. It is not necessary that disability 
may become handicap under all circumstances. It becomes 
handicap, only when it causes interference with the individual’s 
expectations, job performance or relationship with others. The 
term ‘impairment’ refers to any deviation from the normal which 
leads to defective structure, function, organization, or 
development of the whole of any part of individual’s faculties. 
Thus, the term ‘disabled’ appears mere appropriate with its 
broad based meaning. 

Besides these terminological problems, the concept of 
disability faces another kind of problem, i.e. the lack of any 
well-conceived definition of ‘disability’. This problem is due to 
the fact that different countries follow different criteria to define 
disability. So much so that the scholars and international bodies 
have also adopted various approaches to the study of the 
disability. These approaches may be categorized as, medical 
approach, psychological approach, economic-vocational approach 
and socio-political approach. 

The medical appraoch emphasizes on the physical 
functioning and its whole orientation is individual centred. The 
World Health Organization (WHO) is its best representative 
example.’ The second approach lays stress on the psychological 
aspect of disability. It aims at making the disabled self-reliant. 
The economic-vocational approach is concerned with the 
vocational limitations of the disabled and it is directed towards 
the vocational rehabilitation of the disabled. The International 
Labour Organization (hereafter ILO) is the most ardent 
proponent of this approach. The socio-political approach regards 
disability as a by-product of interaction between individual and 
environment. Contrary to the medical approach, it holds the 
failure of structured social environment responsible for disability 
instead of personal disorders or deficiencies.’ 

It, therefore, emphasizes on the need for strengthened laws 
to combat discrimination against the disabled. 
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All the above approaches take a narrow view of disability 
and confine themselves to only one aspect of disability. From 
the holistic viewpoint, the definition of the term ‘disability’ as 
given by the United Nations, seems to be quite exhaustive in its 
meaning. There are different types of disability, namely, (i) 
visually disabled; (ii) hearing disability (deafness), (iii) speech 
disability (dumbness); (iv) mental retardness; and (v) orthopaedic 
disability. All these types of disabled are covered in the definition 
of the term ‘disabled’ as given by the United Nations.’ 

Another perplexing dimension of the problem of disability 
is the colossal magnitude of the problem. Though, at the global 
level, it is difficult to provide accurate data on the incidence of 
disability, however, the never growing population of the disabled 
in the world is a matter of grave concern to all. According to 
one UN estimate,* more than 500 million people in the world 
are physically or mentally disabled. The population of the 
disabled increases every year by some 15 million as a result of 
war, accident, malnutrition and diseases,’ which means a country 
like Afghanistan is added to the disabled population every year. 
If this trend continues, then the figure may surpass 700 million 
mark by 2000 A.D.° Out of the total disabled population, women 
account for above one-third of it, but if female disabled children 
are included in this calculation, then the total female population 
with disability would be around 250 million which comes to 
about 5% of the world population.’ 

The overall plight of disabled persons in both the developing 
and developed countries presents a gloomy picture. While in 
developing societies, disability is basically caused by poverty 
and malnutrition, on the other hand, in developed societies, it is 
linked with aging and accidents. That is why, in developing 
countries, mostly children are victims of disability, whereas 
elder persons and industrial workers, for the most part, affected 
by disability in the developed countries. The situation of disabled 
women is more distressing. They are subjected to dual 
discrimination-firstly, due to their feminine gender and secondly, 
due to disability. Thus the dimensions of disability are enormous 
and it needs to be fought on all fronts with concerted, persistent 
and bold efforts. 
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Until the first quarter of the twentieth century, disability was 
regarded as life long dependence and despondency, misery and 
squalor. Consequently, hardly any efforts for its prevention were 
initiated at that time. However, international concern for the 
improvement of public health and prevention of diseases was 
manifested in various health related provisions of the League of 
Nations.*® 

The first international initiative with regard to the 
rehabilitation of the disabled came from the ILO which came 
into being in 1919 as an autonomous body associated with the 
League of Nations. As back as 1921, for the first time, the ILO 
turned its attention towards the employment problems of the 
disabled persons. Since then, the rights of the disabled lie at the 
very heart of its mission. A major part of the ILO activities for 
the rehabilitation of the disabled consists of the adoption of 
international labour standards in the form of various 
recommendations, conventions and resolutions.’ The most recent 
among them include Vocational Rehabilitation and Employment 
(Disabled Persons) Convention, 1983 (No.159) and 
Recommendation, 1983 (no.168). These instruments are very 
significant in the sense that they contain useful guidelines on 
methods and measures for widening the employment 
opportunities for the disabled. Thus, the ILO has played an 
instrumental role in the field of vocational rehabilitation of the 
disabled. 

With the inception of the United Nations (UN), the campaign 
for disability prevention and rehabilitation gained world wide 
currency. The incorporation of the human rights provisions in 
the Charter of the United Nations and the adoption of the 
Universal Declaration of Human Rights, followed by the two 
covenants,'® manifest the resolve of the international community 
to fight the menance of disability. The United Nations together 
with other specialized agencies have been working towards the 
goals set in different instruments. The United Nations, through 
its various resolutions and declarations,'! had laid down 
international norms, standards and guidelines concerning the 
rights of the disabled persons. A number of specialised agencies, 
such as, the International Labour Organization (ILO); the United 
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Nations Educational, Scientific, Cultural Organization 
(UNESCO), The World Health Organization (WHO), the United 
National International Children Emergency Fund (UNICEF), 
have oriented their activities towards the disability prevention 
and rehabilitation programme within the scope of their 
organizations. In addition, other international bodies associated 
with the rehabilitation programmes for the disabled include: the 
United Nations Development Programme (UNDP), the Food 
Agricultural Organization (FAQ), the United Nations Industrial 
Development Organization (UNIDO) and the Office of the 
United Nations High Commission for Refugees (UNCHR), etc. 
Besides these, there are many other non-governmental bodies 
engaged in the rehabilitation task. 

As of now, no international body is specifically assigned 
with the responsibility of implementation of the United Nations’ 
recommendations and various other instruments. The most 
important reason behind it is that the global concern for the 
integration of the disabled has yet not been articulated in the 
legally binding conventions. The United Nations’ activities in 
this regard have been, so far, confined to the adoption of 
resolutions and declarations. However, the Sub-Commission on 
the Prevention of Discrimination and Protection of Minorities is 
the most important body dealing with the violation of the rights 
of the disabled persons. 

In brief, it may be said that the international bodies may 
only provide guidelines and set norms for the promoiton of the 
rights of the disabled persons, but the main task of integrating 
and rehabilitating them rests with the member states. Unless 
the disabled are assigned the status of equality in these societies, 
the promotion of their rights shall remain a mere myth. 


Ul 


Rehabilitation is the most strategic weapon to combat the 
menance of disability. There are two perceptions of 
rehabilitations. One is medical perception which views 
rehabilitation as assisting all those medical measures which 
expedite recovery in the physical sense, whereas according to 
the other view, rehabilitation means the restoration of the disabled 
to the fullest physical, mental, social, vocational and economic 
usefulness of which he/she is capable. In other words, 
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rehabilitation is a goal oriented programme which aims at 
enabling an impaired person to reach an optimum mental, 
physical or social functional level. 

The rehabilitation process, thus, involves basically three 
aspects. These aspects are: physical rehabilitation, vocational 
rehabilitation and psycho-social integration. All three aspects 
are interlined: 

Physical Rehabilitation 


It is the first and most important aspect of the whole process 
of rehabilitation. It is directed towards the improvement of the 
functional loss caused by disability. Physical rehabilitation 
involves two phases, namely, prevention of disability and 
restoration of the disabled. 


(A) Prevention of Disability 


Prevention is better than cure. Most of the disabilities are 
preventable if adequate precautionary and educative measures 
are taken against its outbreak. There are numerous ways of 
disability prevention. Some of these attack the cause of disease 
directly (for instance, vaccination and innoculation); while the 
others deal with it indirectly, such as, community education, 
early detection, genetic councelling etc. The whole scheme of 
disability prevention comprises following steps. 


(t) Immunization 


It is one of the most powerful and effective means of 
disability prevention. The diseases like polio, measles, tetanus, 
whooping cough, diptheria, neo-natal and tuberculosis are 
responsible for the growing incidence of disability, especially 
in the developing countries. Immunization against these diseases, 
though, a challenging task, but the promise held is even greater. 
The World Heatlh Organization (WHO), as a part of its global 
efforts, launched the Expanded Programme on Immunization 
(EPI) in 1974. As a result of this programme, two-thirds of the 
children in the developing world have been covered by vaccines 
and approximately two million lives are being saved each year.” 
The Rotary International, a non-governmental organization, is 
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also busy with its polio-immunization programme.” In fact, the 
elimination of all these diseases constitutes a major contribution 
to the prevention of infact and childhood disability. 


(it) Nutrition 


Certain types of disability are linked with malnutrition. There 
are primarily four nutritional disorders in the developing countries 
which lead to widespread impairment and disability. These are: 
(i) protein-energy malnutrition (PEM), (ii) endemic goitre, (iii) 
xerophthalmia leading to blindness, and (iv) nutritional anaemia.” 
There is a paucity of precise data on the people affected by 
malnutrition, but most of them are centred in the underdeveloped 
countries and the developing countries. 


(tit) Maternal, Child Health and Obstetric Practices 


Pre-natal, peri-natal and post-natal care as well as obstetric 
practices used at the time of child birth are also related to the 
disability causes, especially in the developing countries where 
it is found that inappropriate obstetric practices and improper 
neo-natal care lead to neurological impairments. Lack of 
immunization of pregnant mothers render the new borns more 
susceptible to all communicable diseases resulting in various 
disabling conditions. All this can be successfully prevented by 
taking recourse to the immunization of pregnant mothers and 
observance of elementary hygiene. 


(iv) Accidents and Hereditary Defects 


These two causes of disability are the least controllable 
factors. Accidents are usually of two kinds - industrial and 
traffic. Industrial accidents are more common in the developed 
countries, whereas the developing countries are mainly in the 
grip of traffic accidents. There are other causes of accidents 
also as, fall, slip, explosion, animal and insect bites, etc. In the 
case of hereditary defects, endogamous marriages are responsible 
for genetic disorders. The hereditary defects may be prevented 
only if the disorder is a dominant one, but not if the disorder is 
necessible. 
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(B) Restoration of the Disabled 


Restoration means that every medical, surgical and auxilliary 
services should be used to reduce the impact of disability. There 
is a co-relation between restoration and the vocational 
rehabilitation. Restoration, eventually, helps in the vocational 
rehabilitation of the disabled. The process of physical 
rehabilitation involves adequate training, evaluation of the 
working capacity of the individual and remedial gymnastics and 
prosthetics. 


Vocational Rehabilitation 


Vocational rehabilitation may be defined as a service 
necessary to render a disabled person fit to engage in 
remunerative occupation. The end product of vocational 
rehabilitation is resettlement of the disabled into gainful 
economic life. Work or employment has a psychological, social 
and economic value for the disabled and it instills a feeling of 
self-confidence in them. But, in actual practice, the successful 
placement of the disabled is affected by several factors, such 
as, attitude of the community, the attitude of the disabled towards 
disability and job-availability for them. 


(i) If a community accepts the potentialities of the disabled, 
the placement of the disabled becomes easy. But employers 
usually rationalize their feelings on economic grounds. They 
argue that disability reduces productivity and so, an economic 
liability or that the disabled are prone to accidents and if injured 
at work, the employers become liable to employ them. 


Gi) The vocational rehabilitation of the disabled is co- 
terminus with his own self-perception. In any community where 
the disabled have been over protected by their families, or have 
been given a negative role by the community, it may be quite 
difficult to convince him of the benefits of vocational 
rehabilitation. 


(ili) Severe unemployment or underemployment creates the 
greatest obstacle to the placement of the disabled. In such a 
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situation, it is necessary to concentrate on a few selected groups 
for vocational rehabilitation. The agriculture based community 
may offer good prospects of their placement in industrial 
enterprises, provided they are properly skilled in the job. Much 
can be. accomplished by educating the public about the 
capabilities of the disabled. 


Psycho-Social Integration of the Disabled 


It is the most crucial stage in the process of rehabilitation. 
The physical and vocational rehabilitation cannot achieve the 
desired results, unless the disabled may feel themselves 
psychologically integrated and the society is willing to accept 
them as productive members. 

Disability brings in its wake so many adjustment problems. 
The disabled has to bear a double burden of handicaps-‘social 
handicap’ in addition to his ‘specific handicap’. Rehabilitation 
encompasses the whole process of adjustment and readjustment 
of the disabled in various spheres of life. The disabled faces 
quite many adjustment problems of different nature which may 
be categorized thus. 


(i) Physical Adjustment 


The disabled faces a great deal of uncertainty in his life due 
to permanent structural and functional disorders of his body. He 
needs to assure himself whether he would be able to move 
around in the outside world. According to psychologists, the 
self-concept is a determining factor in the personality 
development of the disabled individual.(15) It determines not 
only his own perception, but also of others towards his disability. 
Therefore, it is imperative that the self concept should be 
reconciled. 


(tt) Emotional Adjustment 


The feeling of insecurity, both physical and emotional, is 
greater in a disabled person than in any other able-bodied person. 
The perpetuation of false notions about sex and disability in the 
minds of common men deprives the disabled person of his right 
to lead a married life. This causes a deep mental agony in him. 
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Besides, some other factors such as, physical discomfort, aversion 
ridicule and scorn of the able-bodied, escalate emotional 
problems in him. Love and affection give them emotional 
satisfaction and helps in his psycho-social integration. 


(iti) Family Adjustment 


Family is the most important agent of socialization of the 
disabled. The impact of disability is closely interlinked which 
the is the most important agent of socialization of the disabled. 
The impact of disability is closely interlinked with the adequacy 
or inadequacy of the parental attitude. If the parents view the 
disability of their child as calamity, the disabled child also thinks 
likewise. Therefore, the parents and family members should 
objectively accept the limitations and potentials of their disabled 
child. 


Impediments in the Way of Rehabilitation 


Inspite of the wise scope of rehabilitation strategy to combat 
the incidence of disability, it has failed to deliver the desired 
goods. The reason is that due to the cumulative effect of several 
factors, the pace of rehabilitation process is hampered. These 
factors are: poverty, ignorance and illiteracy, neglect of public 
health, lack of commitment on the part of planners and statesmen, 
lack of political and administrative will and social barriers. 
Besides these, the manpower problem and problems concerning 
technology need some elaboration. 


Man Power Problem 


The problem of manpower is a great stumbling block in the 
way of the proper placement of the disabled. The functioning of 
rehabilitation institutions in the developing countries affords a 
good example of it. In most of these countries, the last few 
decades have witnessed high specialization of rehabilitation 
manpower which has culminated in the creation of too many 
new professional groups and sub-groups. This is because more 
than one experts are generally involved in the treatment of one 
disabled individual.'’® Needless to say that ‘the team work’ is a 
must in the rehabilitation process. But experience shows that it 
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has very often led to the decline in the efficiency of utilization 
of the available manpower. In fact, the need for rehabilitation 
is sO great that it cannot be properly met by specialists alone. 
Unless each country introduces basic task concerning 
rehabilitation in the training curricular of doctors, nurses, social- 
workers, teachers and others, any solution of such manpower 
problem cannot be imagined." 


Problems Concerning Rehabilitation Technology 


In recent years, there has been a rapid development of 
rehabilitation technology. Much more is known today regarding 
physical exercise and other active forms of training for the 
disabled. But the development of technical aids and devices 
cannot yield the desired results, unless the disabled are adequately 
trained in their use. Follow up through home visits may provide 
a valuable approach to ensure the proper handling of aids and 
other technology.” 


IV 


The problem arising out of the incidence. of disability are 
varied and complex. It is gratifying to note that as of now, the 
question of disability prevention and rehabilitation is receiving 
due consideration at different levels. Yet, several measures 
initiated by national and international agencies for the disability 
prevention have resulted in limited success. The fact that the 
world organization is merely a voluntary association of sovereign 
States rather than a supra-national body, is the most obstructive 
limitation in this regard. 

While considering some constructive steps for the promotion 
of the rights of disabled persons and their rehabilitation as well 
as integration into the mainstream of socio-economic life, this 
fact must be taken into account that the problem of disability is 
a mere syndrome; the root causes are inherent in mass poverty, 
social segregation and illiteracy. Therefore, the only permanent 
solution of disability problem could be their psycho-social and 
economic integration and proper placement which would enable 
them stand on their own with dignity and decency. With this 
objective in mind, following suggestions are offered: 

(1) Education can go a long way in creating an awareness 
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among the people about’ the basic causes of disability, its 
prevention prospects and rehabilitation. It may also prove an 
effective weapon in eradicating the dogmatic fears attached to 
disability. 

(2) The development of community based rehabilitation 
services is another step necessary to expedite the integration of 
the disabled. It also entails the balanced development of 
community based services in both urban and rural areas. It 
should be based on an appraisal of the most appropriate forms 
of service delivery so assist the disabled in accommodating to 
the life of their social milieu. 

(3) The development of technical aids and devices may be 
another significant step in the physical rehabilitation of the 
disabled. Steps should be initiated in each country to allow the 
disabled to have financial and physical access to technical aids 
and devices. 

(4) Rehabilitation sop ee should be simplified and made 
more economical. 

(5) Disability prevention and rehabilitation should be 
incorporated as an integral and high priority component of 
national socio-economic policies and development plans. Action 
in these fields should be recognized as legitimate targets for 
development assistance. 

(6) Allocation of financial resources for rehabilitation of 
the disabled should be enhanced by all countries to give boost 
to existing educational, medical, social and vocational systems. 

(7) Society should realize that the disabled are not second 
Class citizens. Disability does not deprive them of their liberty 
and equality of opportunity. Social structure should be revamped 
in such a way so as to facilitate their full participation in the 
socio-economic and political life. 

(8) Man power should be mobilized with efficient and 
dedicated rehabilitation experts and sincere and committed 
government officials to hasten the pace of rehabilitation. 

(9) Public opinion should be educated to protest against 
any discriminatory policy adopted by the government. The people 
must be vigilant against any violation 6f human rights. If any 
such violation takes place, this should be forthwith brought to 
the notice of local authorities. 

(10) In order to prevent any atrocity and violation of the 


Rights of Persons displaced Within Their Own Country 429 


rights of the disabled, special cells and courts should be set up 
to monitor such incidents. 

(11) Non-governmental organizations and voluntary agencies 
have a significant role to play in this field. Legislative measures 
and efforts at official level along cannot be effective in solving 
this challenging problem. 

(12) The last but not the least important thing is that a general 
consciousness should be created at grass-root level against the 
incidence of disability. 


To conclude, it may be said that the global problems of 
disability are of such a colossal magnitude that as of now, any 
worthwhile effort to meet the challenge does not seem to be in 
sight. However, there is enough scope for optimism and let us 
hope for the day when, with all necessary changes in social 
perceptions and with greater opportunities for the development 
available, the disabled would feel that they are no longer disabled. 
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RIGHTS OF PERSONS DISPLACED 
WITHIN THEIR OWN COUNTRY 


Jose P. Verghese* 
1. Introduction 


The problem of displacement with reference to displaced tribal 
population is discussed in this paper covering mostly the incidents 
of displacement due to construction of major dams and other 
industrial purposes. As far as tribals are concerned, this is a 
very serious problem, for the reasons that tribals as a group 
have become the major casualty in this regard. In a recent 
report on rehabilitation of displaced tribals due to development 
projects brought out by the Ministry of Home Affairs, it was 
indicated that in four States, namely, Madhya Pradesh, Orissa, 
Gujarat and Rajasthan, a large number of tribal families are 
facing displacement in 18 projects. Out of these 18 projects 100 
percent tribals are displaced in six of them and 90 percent in 
another six and in the remaining the displacement of tribals are 
5O percent and above. 

The displacement takes place not only for the purpose of 
construction of dams but also for thousands of other medium 
and minor irrigation projects, industrial establishments, mining, 
power erection, creation of national parks, animal and bird 
sanctuaries, etc. No comprehensive data is yet available to show 
the magnitude of the problem of displacement and much less 
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with regard to the tribals. During the period 1981-85 alone, the 
Central Coalfields have acquired 1.20 lakh acres of land and the 
Coalfields alone have displaced 32,751 familites so far. _ 

The State Governments have been confining rehabilitation 
within the four corners of the Land Acquisition Act, i.e. for the 
State Governments, rehabilitation was equivalent to payment of 
compensation for land acquired under the Land Acquisition Act. 
Anything done in addition to this, was regard as magnanimity 
or as charity. The State Governments refused to understand that 
payment of cash compensation, especially to the tribals cannot 
effectively assure their survival after the completion of the 
project. Cash compensation with other economic components 
and without settling them on land-to-land basis, shelter or 
employment, the State Governments were almost driving these 
families into destitution. They forget that provision of Land 
Acquisition Act can be effectively applied only to a community 
which can effectively utilise the cash compensation paid in 
return to the land acquired. To apply the same yardstick to the 
tribal population which has usually non-monetised or partially 
monitised economics is to disrupt the entire economic system of 
these people, resulting in inauguration of a process towards 
destitution. 

It is for the first time that when a dispute arose, what one 
State should demand from the other States for the rehabilitation 
of its own people, at the expense of the neighbouring State that 
a more viable economic, and humane concept of rehabilitation 
began to be thought about. Thus, for the first time, before the 
Tribal constituted for settlement of Narmada Water Dispute, 
the State Governments of Maharashtra and Madhya Pradesh 
claimed for providing effective rehabilitation which has 
components of economic humane as well as rehabilitation based 
on the principle of land-for-land. These States demanded these 
components from the State of Gujarat and the State of Gujarat 
had to concede to these claims, yet the State of Gujarat denied 
this to its own displaced people. Subsequently, due to the efforts 
of various voluntary organizations and litigation, the resulting 
indiscrimination regard the ways of rehabilitation within the 
same project, but the displaced belonging to different States, 
are being resulted and that too, not until the Supreme Court of 
India intervened. 

The principle of rehabilitation on the basis of land-for-land, 
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accepted in Narmada Tribunal has been now fairly accepted by 
the Union of India and the Supreme Court has accepted the 
same in principle but the concerned State Governments still 
refuse to consider the same on the ground that sufficient extent 
of land is not available to rehabilitate the oustees on the basis 
of land-to-land. 

Until recently execution of a project and acquisition of land 
for the said purpose have been regarded as “public purpose’. A 
number of cases, now pending in the Supreme Court of India 
has taken up this issue and that acquisition of land for the 
project, displacement and rehabilitation shall all be treated as 
part of one and the same public. In the recent report brought out 
by the Ministry of Home Affairs, the Central Governments 
seems to approve of the issue, thus stated. In practice, the State 
Governments will have to formulate a project report including 
a detailed description of the displacement and rehabilitation and 
cost for the same to be spelt out as part of the same project 
report before seeking final approval from the Central 
Government. And it would be open to the Central Government 
if the rehabilitation expenses are going to be so high as to 
render the project itself uneconomic, the same project will have 
to be discarded as economically unviable. 

One of the major issues that arises out of the problem at 
hand is to regard growth, development and progress of the nation 
in its right direction. When a project for irrigation or hydel 
power or industry, is considred to be necessary for the growth 
and development of the nation, can such a development be said 
to be a true development if it happens to cause destruction of 
another section of the society, i.e. whether development that 
results in “ethnocide’’, can be regarded as true development or 
not. In most of the projects it is the displaced people who are 
compelled to pay the cost so heavily so as to destroy their 
identity, culture and progress so that some other section of the 
society in the benefitted part develop and progress. Yet we call 
it ‘national interest’. This resultant double standard to citizens 
i.e. allowing one citizen benefits at the cost of another, cannot 
in any way be regarded as ‘national interest’ unless the nation 
can divide its citizens into primary citizens and secondary 
citizens, 

There is a growing awareness among the displaced people 
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that project which is going to displace an unusally large number 
of people, a project which is going to cause more destruction to 
the environment than the benefit it is going to bring to the 
society and a project with in the long run is more harmful than 
beneficial to the society, the affected people has raised their 
voice against such projects. Most vocal protests against dam/ 
hydro-electric projects were from the States of Kerala, Uttar 
Pradesh, Gujarat, Maharashtra and Bihar. The Koel Karo project 
in Bihar, Lalpur dam in Gujarat and Vishnu Prayag in Uttar 
Pradesh, Bhopalpatnam in Maharashtra, the Silent Valley in 
Kerala are some of these examples. 


2. I.L.O.Convention 


On June 5, 1957, the General Conference of the International 
Labour COrgnization adopted a ‘Convention concerning the 
Protection and Integration of Indigenous and other Tribal and 
Semi-Tribal Populations in Independent Countries’. India was a 
Signatory to this Convention. 

Article 12 of the Convention on ressly states that, the 
indigenous, tribal and semi-tribal populations of independent 
countries shall not be removed without their free consent from 
their habitual territories except in accordance with national laws 
and regulations for reasons relating to national security, or in 
the interest of national economic development or of the health 
of the said population: In cases where removal of these 
populations is necessary as an exceptional measure, they shall 
be provided with lands of quality at least equal to that of the 
lands previously occupied with them, suitable to provide for 
their present needs and future development. In cases where 
chances of alterntive employment exists and where the 
populations concerned prefer to have compensation in memory 
or in kind, they shall be so compensated under appropriate 
guarantees. Persons (thus) shall be fully compensated for any 
resulting loss or injury. 


3. World Bank Guidelines 


The World Bank is one of the major funding agencies for 
large multipurpose projects which displace huge amounts of 
population. 

The World Bank issued an Operational Manual Statement(3) 
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in February, 1982 to govern principles of resettlement to be 
adopted by the projects being financed by the Bank. In this 
statement it has been suggested that during project identification 
itself the magnitude of population to be displaced must be 
ascertained and a relevant plan for resetthkement formulated. The 
resettlement plan must incorporate provisions taking account of 
three essential stages in a smooth transition from displacement 
to resettlement. These provisions are for: - 

(a) preparation of affected groups for the transfer, 

(b) transportation of the displaced to the new sites, 

(c) the integration of the displaced into a new community. 


World Bank has also suggested that the cost of resettlement 
component be taken as an integral part of the total project cost. 
In practice the World Bank’s suggestions are mandatory. At the 
stage of loan negotiation the borrower states have to satisfy the 
bank that a workable plan for resettlement has been prepared 
according to the criteria laid down by the bank. 


4. Rehabilitation Policy of the Centre 


Until very recently the concept of resettlement and 
rehabilitation in all its socio-economic-cultural-psychological 
ramification has not received due recognition. Landholders were 
provided compensation in accordance with the Land Acquisition 
Act, 1894 and it was assumed that the amount paid in 
compensation would enable them to resettle in new area. 

The Ministry of Home Affairs being the nodal ministry for 
Tribal Development for the first time in 1982 issued a set of 
guidelines to the States on rehabilitation of displaced tribals. 
This was done following recommendations of the Conference 
of Chief Ministers called by the Union Home Minister on 
17.2.1982. The guidelines laid down measures to be considered 
for successful rehabilitation of displaced tribals. The guidelines 
were in favour of assuring a sustained source of income for 
displaced tribals either from land or long-term deposits of 
compensation money in banks. They said emergency measures 
should not be undertaken for acquisition and restrictions should 
be put on excessive acquisition of land. Priority should be given 
in allotment of land for land to displaced tribals. State 
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Governments might enact law similar to the Maharashtra law 
which provides for grant of land in the command area of an 
irrigation project to oustees. Project reports for resettlement 
should be prepared well in advance keeping in view the present 
socio-economic status, cultural profile, anthropology of 
prospective development, present skill and situation as well as 
absorptive capacity of affected tribal communities. The displaced 
tribals should be rehabilitated as a community as far as possible 
and additional financial expenditure should be provided in the 
project report prepared for this purpose. If land cannot be 
provided, employment should be provided to at least one member 
of a tribal family to insulate the family from forces tending to 
disrupt it. Training and education should be provided for the 
purpose where necessary. Amenities and facilities such as 
drinking water, free house sites, primary school building, village 
chavdi or chopal, medical care, etc. must be provided for. 


A Critical Appraisal 


In India the citizen does not have a legal right tc 
rehabilitation if he is displaced from his traditional habitat. There 
is no law in our country under which an innocent person can 
claim compensation for displacement from home and disruption 
of occupation caused by the Government in public interest or 
rational interest. The only national interest legal enactment 
concerning displacement and compensation and application to 
the entire country is the Land Acquisition Act which solely 
deals with.land owners. It was enacted by the British as far 
back as 1894. The inadequacies and loopholes in this Act have 
been briefly described earlier. The Land Acquisition Act, as 
amended in 1984, does not in any way substantially differ from 
its principal. There is merely some change in the amount of 
compensation to be given and the time frame within which it is 
to be given. 

Among the states only Maharashtra has a legislative 
enactment that recognises the rights of displaced people. Other 
states have passed resolutions and issued circulars regarding the 
need for adequate resettlement and rehabilitation of displaced 
persons and the measures that ought to be taken. However, 
there being no legal binding and often no provision for 
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implementing machinery, good intentions of at least some of 
the State Governments largely remain on paper. 

Some voluntary and activist groups have mobilised people 
to force governments to undertake proper resettlement and 
rehabilitation of displaced persons. The Maharashtra Act, 1976 
has its genesis in the manner. In the case of Sardar Sarovar 
Project on Narmada in Gujarat, Maharashtra and Madhya Pradesh 
saw to it that fairly elaborate measures for resettlement and 
rehabilitation were laid down by the tribunal. Though they did 
this because Gujarat was to bear the cost of and make 
arrangements for rehabilitation of villagers of Maharashtra and 
Madhya Pradesh, this has become a precedent for the future. 
The World Bank insists on inclusion of the resettlement cost 
component in the total project cost. At the stage of loan 
negotiations the borrower has not to satisfy the bank that a 
workable plan for resettlement has been prepared along 
guidelines given by the World Bank. 

There is an urgent need for the enactment of a comprehensive 
law on rehabilitation which would be applicable to the entire 
country. In most States, though the need is wel]! recognised the 
pressure of voluntary groups is not strong enough to force the 
government. In States like Bihar and Orissa resentment among 
the affected persons festers. Occasionally it breaks out in 
violence and destruction which is almost therefore always 
suppresed. Often the persons displaced due to development 
projects are tribals and other weaker sections who have difficulty 
in making themselves heard. The resolutions, circulars, memos 
issued by the State advocating the rehabilitation measures to be 
taken often end up as mere palliatives. In the absence of any 
legal obligation of the States for rehabilitation, appropriate 
machinery for formulation and implementation of rehabilitation 
schemes and monitoring and evaluation by independent non- 
governmental organisations, good intentions do not mean much. 
Ad hoc decisions and measures continue to be taken depending 
on how strong the public opinion is or how well organised the 
affected people are in a particular project area. This produces 
inequality in the treatment of project displaced persons. As there 
is no law on the rehabilitation of displaced persons, equality 
before law and equal treatment by law in equal circumstances 
guaranteed as a fundamental right by our Constitution cannot 


apply. 
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Confining the process of acquisition, displacement and 
rehabilitation within the four corners of Land Acquisition Act, 
a great injustice will result especially in cases of acquisition of 
land which is the only source of livelihood for those people 
who would be displaced. On more than one occasion, the Hon’ble 
Supreme Court of India had directed to pay very high quantum 
of compensation in cases where the land acouired also comprised 
a small shop which was, in fact, found to be the only source of 
livelihood, for that particular person. If that is so, in the cases 
of land acquisition in major projects, where large number of 
harijan and tribal families are displaced, the Government is in 
fact not merely acquiring land from them but is also depriving 
them from the only source of livelihood. Deprivation of one’s 
livelihood cannot be reduced to payment in terms of cash 
compensation, without taking into consideration the type of 
population whom the Government is displacing, leaving no room 
for their survival, security etc. It may sometimes violate the 
fundamental rights contained in Article 21 of the Constitution 
of India. That is the reason why the courts of writ jurisdiction 
in this country are more and more inclined to interfere with 
displacement of this nature, on the ground of violation of Article 
21 of the Constitution of India, in an attempt to do justice and 
to draw equivalent between deprivation of exclusive source of 
livelihood and payment of cash compensation. The courts are 
finding it difficult to believe the Government when it still 
continues to hold that such oustees are provided with the 
maximum under the existing provisions of law. The claim of 
the Government is that they are doing justice according to law 
without considering that the law governing such situation is in 
itself unjust and violative of a superior law namely the 
fundamental rights of Part III of the Constitution. There is a 
growing awareness to have a more humane and economic 
components in rehabilitative measures and certain serious steps 
are to be initiated to justify the deprivation of the only source 
of livelihood of the displaced. A natural consequence of this is 
to regard the tribal displaced population as people whose 
livelihood depended not only on primitive cultivation of land 
but also who enjoyed the peace, security and the cultural affinity 
which they enjoyed by living in or next to forest. The 
rehabilitative measures, therefore, should include these aspects 
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as well, so as to reduce the cultural shock which is inevitable 
in displacement incidents. Locating a minimum quantum of 
cultivable land in similar environment in which they used to 
live, therefore, the primary concern of any rehabilitative scheme 
SO as to justify displacement, without violating article 21 of the 
Constitution of India. 

The displaced persons especially when it affects the tribal 
community has been given another valuable fundamental right 
which is contained in Article 29 of the Constitution of India 
which is guaranteed fundamental right, to preserve the cultural 
identity to any citizen or group of citizens, free from 
governmental encroachment. The fundamental rights contained 
in Article 29 is an absolute right. It is not a qualified right and 
cannot even be subjected to reasonable restrictions, as many 
other fundamental rights of Part III of the Constitution of India 
are subjected to. If, for instance the rehabilitation takes much 
after displacement, and that too, without taking care to resettle 
the people without being detrimental to their identity, such 
rehabilitation if challenged in a proper court, may be held as 
insufficient and in violation of their fundamental right contained 
in article 29. It is strange state of affairs that some of these 
rehabilitative schemes such as the one executed in the State of 
Bihar, on paper, seems to be aware of the necessity of resettling 
the displaced by preserving their cultural identity but on the 
other hand such measures are narrowed down to provide land 
for homesteads only, saying that sufficient extent of land is not 
available to resettle them on a land-to-land basis. Thus, on a 
pretext cultural identify the State Governments proceeds to 
resettle them on colonies which have a look of refugee colonies, 
rather than making every effort to resettle them by providing 
minimum extent of cultivable land for survival. The question 
here is that the Governments are intending to protect the rights 
contained in article 29, and at the same time deprive them the 
rights contained in Article 21 of the Constitution of India. It is 
nothing but illogical and a fallacy for State Government to 
concede to the demands of Article 29 at the expense of Article 
21. Thus, reliance of the rights contained in Article 29 in such 
situations, as far as tribals are concerned, have a tendency to 
become counter productive, since it might lead the deprivation 
of their rights contained in Article 21 of the Constitution of 
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India. In fact the tribals are to be protected, first for survival, 
only then, the necessity to protect their cultural identity arises. 

This leads us to one of the most crucial issues involved 
here, namely, taking the people affected into confidence, 
throughout the execution of the project. Displacement and 
rehabilitation are something that affects the displaced, by almost 
uprouting him out of his traditonal way of life and as such he 
should have been taken into confidence, right from the beginning 
into every aspect of decision-making. After all, it is he who has 
to pay the price for the so-called development and the 
Government is only to exercise its “eminent domain” upon land. 
The question, then is, whether the Government in a democratic 
set up where the Constitution after the 42nd amendment to the 
Constitution of India, has clearly declared to be a socialist 
country, can afford to ignore the population which has to pay 
the price for any development project. If not, it is bound to 
result in progress of one section of people at the cost of other 
section of population and the same would amount to a clear 
violation and go contrary to the basic principles of our own 
Constitution. Probably in some of the cases the Hon’ ble Supreme 
Court of India has regarded it proper to take assitance from 
social activities to monitor the rehabilitation work, in addition 
to the State authorities. In a recent case ‘Karjan Jalasay Yojana 
Assargrasth Sarkar Ane Sangarsh Samiti versus State of Gujarat 
and Others’ the Court directed a social activist namely, Shri 
Harivallabh Parekh of Anand Niketan Ashram, Gujarat, to make 
sure that one of his nominees remains present, at the time of 
taking possession of land from the tribals which can be done 
only after providing alternate land of equal quality not exceeding 
3 acres, to out oustees. The social activists have been taking 
keen interest to protect the rights of the displaced and the above- 
said direction of the Supreme Court is to be considered as a 
major step to recognise their role in protecting the rights of the 
displaced, their role in achieving the set goals. 

Some of the State Governments did proceed to form 
rehabilitation committees but most of the members of the 
committees were either nominated or appointed in political lines 
and as such desired purpose is not being achieved as an extension 
of the governmental machinery. Therefore, what is needed is 
not to have the people’s involvement in the name of the people, 
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rather involving the people themselves, in such a way,that each 
and every displaced should feel that every decision taken is, 
their own and not on their behalf, preparing them to make 
sacrifice for national interest; if not the national interest would 
be confined to Government offices, and often, not in conformity 
with the interest and aspirations of the affecting people. This 
has been the major source of misunderstanding mistrust, the 
people have with the official machinery. Once the affected people 
are taken into confidence, much of the misunderstanding could 
have been avoided and the necessity to call in army units and 
the necessity to hire criminal power to suppress the legitimate 
voice of the people could have been avoided. The tragic death 
of Shri Kalundia, an ex-Army Officer, who voiced the aspirations 
of the would-be-displaced persons in Subarnarekha Project, has 
been regarded by the people as a manipulated murder; Shri 
Kalundia was woke up from his sleep and was shot at on his 
legs crippling him first, and dragged him along and was carried 
away by police jeer. After reaching the District headquarters, 
the police party decided not to keep him in remand rather carried 
him further about 5 kms. away in the opposite direction to a 
lonely place and shot him dead point blank and the only witness 
was, besides the police party a frightened tribal boy who was 
grazing cattles in the neighbourhood. 

This leads us to another important issue involved in the 
present subject of concern, namely, the quality and the level of 
commitment of the officials, posted at the executive end. Some 
of them nurse a personal enmity against the tribals would-be- 
displaced. More often than once, there were clear indications 
that many of the officers of lower cadre maintain some sort of 
enmity or grudge against the tribals and it leads one to wonder 
why such officers are allowed to continue in tribal areas where 
Government had an added duty to protect the tribals from 
exploitation and atrocities, under the Constitution of India. One 
of the Commissioners appointed by the Hon’ble Supreme Court 
of India in a particular case, went to site where dispossession 
was taking place by force. He was shocked to see the presence 
of policemen out-numbering the villagers themselves and utilising 
bulldozers to destroy their houses, in the name of levelling the 
ground for rehabilitation. After a lot of persuasion the officers 
concerned agreed not to use such force but the persuasion was 
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so short lived that the very night the Commissioner left the 
District Headquarters for Delhi, additional police force brought 
in and the operation was further accelerated. This action of the 
authorities caused much resent even in the court because the 
said dispossession was in spite of two consecutive prohibitory 
orders from the Supreme Court. One fails to understand in such 
circumstances, why should an officer who is an employee of 
the Government, who has a constitutional duty to protect the 
tribals of the tribal area, go all the way to act in gross violation 
of two consecutive orders of the Hon’ble Supreme Court and 
forcibly occupy land which is in cultivating possession of the 
tribals, with strong police force and bulldozers. The Government 
will have to review its policies of appointment, as to what kind 
of officers should be appointed at such sensitive areas, where 
serious law and order problem is bound to arise, when people 
might taken even to arms to protect themselves from taking 
away the entire source of livelihood for them. The seriousness 
of the situation is further complicated when the officers at the 
executive end, fail to grasp the tribal reality and in Koel-karo 
this was highly resented to, by a local people’s organization. 
The tribals of these areas unlike other so-called civilised 
communities, do not have a built space of worship and the 
absence of a built place of worship has led to the officials to 
think that such tribals do not have place of worship at all. The 
Munda tribals of the above-said area, have a place of worship 
known as “Sarna’ which is a small portion of virgin forest, left 
out at the time of original reclamation of land, where, according 
to their belief, their gods reside. Whenever any person of the 
original family, which reclaimed land in the neighbourhood of 
the worship place die, an additional stone is erected in the 
vicinity of such place of worship, almost at the boundary of the 
respective village. It is said, when one of the British Courts 
demanded proof of ownership and possession of land, the tribals 
of a village carried one of these stones to the court room. It is 
difficult for an ordinary officer to understand the tribal way of 
life, unless he has a will to do so and in absence of such a will, 
he is bound to do more harm than good and often nurse grudge 
and enmity towards the tribals who according to him is only a 
hinderance to development and national progress. 

Article 244 of the Constitution of India read with V schedule, 
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provides for administration and control of the Scheduled area 
and Scheduled Tribes in a particular State or Union Territory. 
These Scheduled Areas are constituted by the order of the 
President of India, out of the areas where tribal population 
exceeds 50 per cent of the total population of the State or Union 
Territory. The provisions regarding administration or control of 
Scheduled Areas were intended to replace the administration of 
tribal areas under the British Regime, which were then known 
as ‘Excluded’ and ‘Partially Excluded Areas’. Both, before and 
after independence, it was considered necessary that thickly 
populated areas of tribals be demarcated to give special protection 
and attention. The Government is given full and absolute powers 
and can take appropriate steps for the purpose of protecting the 
tribals of these areas. Most of the displacement, caused due to 
the construction of major dams fall within the Scheduled Areas, 
and a large number of tribals of these areas automatically become 
the victims. The question, then is, besides rehabilitative measures 
to protect any displaced persons due to major dam construction, 
what are the additional steps the Governor is required to take 
to protect the tribals of these areas; and it is a matter of concern 
to observe that no such additional provision, to protect tribals of 
the Scheduled Areas has been neither formulated nor 
implemented. This is nothing but clear dereliction of 
constitutional duties. This constitutional obligations under Article 
244 and schedule V read with Articles 21 and 29 become 
enforceable and courts can issue direction to protect the tribals 
of the Schdeuled Areas. 
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HUMAN RIGHTS : TEACHING AT ALL 
LEVELS OF SCHOOL, UNIVERSITY, AND 
PROFESSIONAL EDUCATION, METHODS 

AND CONTENTS 


Dr. Abraham Magendzo K.* 


The teaching of human rights as a topic has been permanently 
present in several teachers’ seminars and other conferences for 
educators sponsored by national and international organizations 
since 1948. At the “International Seminor on the Teaching of 
Human Rights” in Geneva, 1988, Mr. Vasak outlined in his paper 
the historic development of the teaching of human rights. 
Milestones in this history were the adoption of the Universal 
Declaration of Human Rights in 1948, the International Year of 
Human Rights in 1968 with the Teheran Conference and the 
international community’s acknowledge of the efforts being made 
for the development of the understanding of human rights through 
teaching; then in 1969, the foundation of the International 
Institute for Human Rights in Strasburg, which established 
training and teaching as means of promoting human rights, and, 
in 1978, an International Congress organized by UNESCO on 
the teaching of human rights’!. 

Education is part of the triangular relationship that Mr.Jan 
Martenson has pointed out as existing between legislation, 
implementation, and information/education. He stresses the need 
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for everyone, everywhere, to know about his or her own rights 
aS an essential element towards the universal implementation of 
human rights norms, and has also referred to the possibility that 
the international community might soon launch a world public 
information campaign for human rights, engaging the 
complementary activities of the United Nations system, 
governments, and non-governmental organizations.’ 

It could be argued that much has been said, commented, 
discussed and proposed in relation to human rights. However, 
there is an aspect which, in my view, has not received enough 
attention, namely, the curriculum of human rights as a subject. 
Indeed, we have not delved deeply into the curriculum contents 
of human rights. We have not given satisfactory answers in 
relation to the criteria to be handled in the selection and 
Organization of such contents. Moreover, we have plenty of 
questions related to the process of transference or “teaching” of 
these contents, and above all, about the variety of meanings that 
students may give to such knowledge and the different ways the 
intake process may have. 

In previous works’ some reflections have already been put 
forward in this direction. In this paper, I shall attempt to analyse 
the most relevant and controversial aspects of the human rights 
curriculum. Such analysis can certainly not be exhausted in one 
paper, but it is essential if we are to make suggestions towards 
a methodology in the teaching of human rights. In other words, 
we argue that there is a dependent relationship between the 
content of human rights and the different ways and methodologies 
used in their teaching. The very nature of the human rights 
contents leads us to selection of teaching methods which agree 
with the meanings such contents are associated with. 


Curriculum Contents in Human Rights 


When thinking about the curriculum, the first question that 
comes to our mind is in what way be the knowledge of human 
rights can be structured and elaborated at school level. As any 
other knowledge, that of human rights is a social and historic 
product. Therefore, inspite of the universal character human 
rights have, they adopt different meanings and connotations in 
different societies, cultures and peoples. At school, too, this 
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knowledge becomes truly meaningful only in the teachers’ and 
students’ minds. There, it transforms itself and becomes 
objective. The concept of human rights will have a different 
meaning, in, say, a shanty town school-where violations are 
part of everyday life-from that given in a middle class school. 
Likewise, the connotation will be different in today’s Chile, 
emerging to democracy after a bloody dictatorship where human 
rights were systematically and officially infringed upon, from 
those countries where human rights are part of every citizen’s 
culture. 

We concepulize the content of human rights as a kind of 
knowledge which is not necessarily classified, structured or 
codified by someone else’s understanding or in someone else’s 
actions regardless of the values these codes and structures may 
have. On the contrary, we understand that such content arises 
rationally from the person and collective experience of the learner 
and in his or her everyday life and environment. Hence, we are 
more interested in the actual process of production and 
construction of the human rights contents and knowledge than 
we are in its reproduction. The meanings given by the students 
themselves arising from their own codes matter more than 
imposed, external symbolism. The latter does not mean that the 
accumulated and systematic knowledge of the topic should be 
left out of the curriculum, but, this knowledge is reshaped in the 
meaning students give to their own experience and the way they 
systematize it. 

It should also be mentioned that the human rights contents 
are not to be found in the syllabus, study programmes and 
school texts alone. They also reveal themselves in the way 
these contents are conveyed, in the emotional atmosphere of the 
school, and in the variety of communicative exchanges. In other 
words, the human rights meanings are not fully exhausted in the 
open curriculum of the School. On the contrary, they acquire 
due relevance in the hidden curriculum. 

The hidden curriculum is revealed in the creation of a “school 
atmosphere” which truly reflects the respect for and the 
promotion of human rights in the School’s everyday activities. 
It is, thus, associated with a school culture where human rights 
are deeply rooted in the school’s everyday life. The need arises 
to integrate values, attitudes, knowledge, and patterns of 
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behaviour into the student’s personal experience, that is to say, 
to understand reality with a critical view, and to develop a set 
of behaviours which should lead towards conscious action. In 
that respect, we understand the educational process as an 
experiential situation of reflection and action in front of reality. 
This means that: 


- the students’ experiences should be taken 
into account; 


- the activities and didactic resources should 
be able to generate profound responses to the 
students’ problems; 


- the educational task should take place in an 
environment which makes it possible to expe- 
rience the dignity of and the respect for 
every one of the students. 


The exposition so far leads us to understand the human rights 
theme in its most comprehensive meaning as a social, political 
and cultural model in which the human personality develops 
thoroughly. It is not, then, an additional content like the 
introduction to the curriculum of a new mathematical theorem, 
another history chapter or a new literary work can be throught 
of. What here is at stake is an educational wholeness which 
engages content and methods means and messages, human 
interaction inside and outside school. We insist, therefore, in 
our argument that human rights are themselves an educational 
conception.‘ 


Learning Areas of Human Rights 


The contents of human rights in the curriculum can be 
grouped in three learning areas: 

a) Firstly, the kind of learning referred to the acquisition 
of a “conceptual language” by means of which the student will 
be able to communicate his or her ideas, feelings and actions. 
The concepts, language, and metaphors to be acquired provide 
a referential frame to understand and organize the meanings 
that every student gives to human rights. Language is not neutral, 
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but provides a certain ideological orientation in order to structure 
thought and action within the frame of human rights. It is, 
therefore, extremely important for students to learn, understand, 
and evaluate historical aspects of the human rights, and do 
likewise with theories and generalizations about concepts such 
as rights, freedom, human being, political, civil, social and 
economic liberties etc. Each one of these concepts will, indeed, 
group a great number of specific facts, subconcepts, processes, 
and interrelations which are part of the conceptual language 
that the student will gradually develop, together with the other 
areas we mentioned before. 

Considering an integrating, holistic, and articulated\approacl. 
to the teaching of human rights, the actual teaching methodology 
for the acquisition of the conceptual language cannot be split 
from the other areas of learning. However, for didactic purposes 
and considering the general principles we have dealt with in 
other works about the methodology for the teaching of Human 
Rights,° we could suggest those methodological models related 
to the Participative Investigation and the Methods of Conceptual 
Exploration. In these methods, the students’ living experiences, 
their family and social environment, i.e. their own reality, become 
the basic content of a conceptual language in human rights. 

b) Secondly, the value and attitude area, which has been 
considered as the one that should be given priority. This area 
cannot be reduced to the mere awareness of the problem, to the 
expression of positive feelings in relating to human rights or to 
the student’s mere internationalization and acceptance of the 
attitudes, codes, and principles related to human rights. It is 
certainly this, but much more too. It is the elaboration of a 
consistent life project in which human rights become a kind of 
“utopia” and a “hope”. This utopia arises from a critical position 
of reality and assumes the contradictions implied in the political 
and social contexts in relation to the acceptance and full 
realization of human rights.° 

The teaching methodologies in the attitude-value area find 
their source in those fields related to personal growth, humanist 
education, student-centered non-directive systems, self- 
management methodologies, techniques for the development of 
consciousness etc. Because of the critical component and the 
need to elaborate transforming postulates of society where 
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thought and action are dialectally interrelated, it is of the utmost 
importance in the formation of attitudes and the 
internationalization of values for human rights, to propose 
methodologies which integrate both the cognitive and affective 
elements on the one hand, and personal and social aspects on 
the other. In this sense, our proposal is close to the “confluential 
methodologies” and the “Freire’s methodologies”. 

c) Finally, the learning area of behaviour and action which 
is, needless to say, the one where conceptual language and 
acquired attitudes and values become active. The first two kinds 
of learning would be meaningless if they did not show up in a 
consistent behaviour. However, it is important to point out that 
action is a kind of learning with its own identity. Therefore, it 
does not follow that once a proper conceptual language and the 
relevant values and attitudes have been learned, the learning for 
action in human rights will be automatically achieved. It is 
necessary to direct the learning for action through the creation 
of adequate conditions for the student to exercise human rights. 


The various kinds of behaviour related to human rights that __ 


students can practise in schools exceed the possibilities of any 
curriculum; therefore, the practice should be closely tied to the 
student’s everyday life, his or her daily needs and the needs of 
his or her family and social environment. These are fundamental 
resorts to learn and practise action behaviour in human rights. 

The field work methodologies in which students are actively 
and critically exposed to the serious problems human rights 
face both inside and outside school are considered relevant and 
adequate. Through these methodologies, students learn how to 
act in order to encourage respect for and practice of human 
rights in their school and communities. 

Selection and Organization of Curriculum Contents in 
Human Rights 

A classical question about curriculum deals with the criteria 
handled to include certain cultural areas in the curriculum while 
excluding others. 

Referred to human rights, this question is very difficult. 
The main difficulty lies on the fact that “all fundamental rights 
and liberties are indivisible and interdependent’. Thus, equal 
and urgent attention should be paid to their recognition, 
introduction, promotion, and protection”. Moreover, it is held 
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that “‘all human rights have, for ontological and material reasons, 
the same nature, although they might have a different character 
and different protection systems. No hierarchy among them is 
acceptable; nor can be accepted as licit the violation or ignorance 
of one category of rights under the excuse that another claims 
priority”’.’ 

This wide, interdependent, indivisible character of human 
rights is, undoubtedly, a problem for the curriculum. 
Nevertheless, this very character can be helpful for the use of 
integrating methodologies which, making use of dialectical 
approaches, relate different concepts involved in human rights. 
The dialectical aspect has been understood as the process by 
means of which contradictions are solved through their 
integration in more comprehensive systems which represent a 
“higher level of truth”. That is how, for instance, the dialectic 
between peace, Human Rights and Development means that the 
proposition which states that one of these three concepts have 
priority above the other two is to be replaced by three reciprocally 
compatible propositions in which each of the members of this 
triad (Peace, Human Rights and Development) can be achieved 
only if the other two are also achieved. In this way, none of 
these concepts can be considered in isolation.*® 

With regard to the organization of contents, the debate has 
preferably tackled the problem of the place and amount of time 
devoted for human rights in the curriculum. Some favour the 
position that Human Rights should be a study subject the same 
as Mathematics, Science or History. They argue that this is the 
only possible way that the human rights topics rights topics can 
acquire “due status in the curriculum’. Others support the idea 
that it is preferable to include the human rights contents in 
every subject, prevading, thus, all school tasks. On the other 
hand, a third group will argue that it is better to create “learning 
units in human rights” in order to integrate the contents of 
different subjects towards the solution of a particular problem. 
The choice of one or the other possibility will depend upon the 
educational level as well as the conditions and circumstances 
under which the curriculum develops. At university level, the 
subject alternative seems the most appropriate. At the level of 
elementary education, the inclusion of human rights contents in 
every subject seems more likely. In secondary education, the 
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creation of problem-solving learning units will probably be more 
motivating. In this last alternative the contents are organized 
around a problematic situation in which contradictions are a 
central element to unveil with a view to the solution of the 
problem and the fostering of change. 

So, for example, if the conflictive situation is “exile”, 
students will be able to identify a number of related problems, 
such as “the disintegration of the family’, “the feeling of 
alienation’, “the status of refugee”, etc. Relevant concepts will 
be defined for each of these problems, as well as related 
principles and the relationship established with other problems. 
In this way, the problem is clearly outlines and the network of 
conceptual relationships, activities and behaviour involved are 
also clarified. Other subjects and disciplines may contibute in 
this process of clarification of the three learning areas. Thus, in 
the particular case of “exile”, if the problem is that of 
“alienation”, different sciences will make their contribution. For 
instance, Psychology, and Sociology will reveal the social and 
emotional consequences of such a problem; Biology will relate 
this situation to that of an organism’s rejection of an alien body; 
History will show the consequences of alienation in some peoples 
etc. Once the concepts and principles and their relationships 
with the problem have been defined and clarified, the students 
will suggest solutions to the problem. For this purpose various 
methodologies can be applied, such as brainstorming, panels, 
Philipp 66, etc. 

The students will then devote themselves to the discussion 
of the different connotations each of the solutions has. Taking 
our example again, students could suggest, as a solution, the 
elimination of frontiers between countries and the creation of a 
“universal citizenship”. The students analyze, discuss and 
establish the pros and cons of such a solution. Simulation games 
allow students to check their solutions. 

In fact, a list of problematic areas and situations, and the 
problems derived from them could be put down in order to 
match these areas with those of school contents or subjects 
which could contribute to the definition, clarification and solution 
of these problems. In this way, the curriculum is planned around 
problems concerning human rights and the contents that 
participate in their solutions are identified. This does not mean 
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that the whole curriculum will be dealing with problematic areas 
concerning human rights, but only that in each school grade a 
few problems or integrating units will be selected. The Universal 
Declaration of Human Rights can be the basis of such a list. 
The participation of teachers and students in the preparation of 
this list is absolutely essential. | 


Transference and Intake of the Content of Human Rights 


Veronica Edwards’ states that “in its material existence, the 
content transmitted through teaching has a determinate form 
which takes shape through its presentation. The content is not 
independent of the form in which it is presented. The form has 
meanings which add to the “content” transmitted. From these a 
new content arises, a systhesis.” 

“The form transforms the content. This means that if the 
form is also content in the school context, the presentation of 
certain knowledge in different ways changes the quality of this 
knowledge and gives it different meanings. The way a topic 
such as “the French Revolution” or “the formula of volume”’ is 
presented, affects its meaning. Besides, it implies consequences 
in relation to the students’ degree of intake of such knowledge. 

As far as the content of human rights is concerned, this last 
statement is quite relevant. It suggests that the way the knowledge 
about human rights is transferred is not to be separated from the 
very essence of the human rights content. The form of 
transmission of these contents is also a content. Therefore, it 
would not be ethical to introduce students to this content as if 
it were some sort of closed, uncritical, and non-historic 
knowledge. 

It is, therefore, obvious that in the transference process of 
knowledge about human rights, the kind of teaching 
methodologies which emphasizes a hierarchical and authoritarian 
relationship between the teacher and students should be definitely 
discouraged. This kind of transference would certainly distort 
the content of human rights. On the contrary, it is imperative 
to make use of those forms of transference which allow learners 
to confront the knowledge about human rights with its underlying 
principles. For this purpose, the following features should be 
highlighted. 

a) the holistic approach of human rights which integrates 
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political and civil rights with economic, social, cultural and 
solidarity ones, this characterstic demands methodologies which 
combine cognitive, affective and motor referents around problem 
areas. ? 

b) the universalist view of human rights which demands 
the presence of consensus referents. Methodologically, it implies 
the relief of those contradictions that arise from particular 
situations experienced by students and the existence of different 
interpretations of the meaning of human rights. 

c) the historical character of human rights which makes 
adynamic, contextualized and socially elaborated content. For 
the sake of transference, this means to favour all those forms 
which allow the student to become subjects of their own learning, 
making them take part in a process of individual and social self- 
education. 

d) the transcendental meaning of human rights which is 
considered a democratic utopia, impossible to reach, but 
orientating the partial liberations from the present time."° 


To Sum Up 


We have emphasized the interdependent and dialectical 
relationship between the curriculum content and the teaching 
methodologies of human rights. We shall insist that the form of 
transmission of these contents is not a technical decision but an 
ideological one. Therefore, much more study and research is 
needed in relation to the meanings that students in different 
contexts and levels of the educational system give to human 
rights. 
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RESEARCH PRIORITIES IN 
HUMAN RIGHTS 


Hugo Fruhling* 


I. Introduction 


Ten years ago, David P. Forsythe and Laurie S. Wiseberg 
noted that human rights had become a permanent issue area of 
world politics. However, very littke was known about human 
rights protection. Thus, they proposed a new research agenda 
that should be undertaken on the issue (Forsythe and Wiseberg, 
1979: 1-24). 

Four years later, José Zalaquett wrote a report on human 
rights research published by Columbia University’s Center for 
the Study of Human Rights which determined some research 
priorities (Zalaquett, 1983:27-34). While most of what Zalaquett 
defined as prioritary continues to be so today, much scholarly 
work has already been produced in the last seven years which 
addresses those issues. Furthermore, human rights research is 
much more institutionalized than it used to be. New academic 
human rights centers have been established in the United States 
and Europe, and human rights publications are numerous in the 
Third World today. In short, given that scholars continue to 
show interest in the subject, it is more difficult to assert subject 
matters that have received no attention in the recent past. 


* Dr. Hugo Fruhling is Director, Universidad Academia de Humanismo Cristiano 
Santiago, Chile. 
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Research on human rights protection and on strategies for 
the defense of rights has been considerable in late years. This 
is partly the consequence of the fact that the human rights 
movement has expanded geographically as well as in 
membership, developing links to the academic community in 
every country. Thus, published books and articles respond. 

More effectively than in the past to the goals and objectives 
of activists. Leaders of non-governmental organizations in some 
countries are aware that university based human rights centers 
increase the interest for human rights throughout the academic 
environment. Thus, they support them with enthusiasm. Students 
and professors are ready to undertake projects which are 
interesting for NGOs. 

Finally, the collapse of Eastern European socialists states, 
as well as the end of the cold war have strengthened the universal 
appeal of human rights discourse, leaving partially aside the 
ideological dispute over human rights approaches that had a 
relevant impact upon scholarly work. 

This new context compels us to access recent and current 
research on human rights, to evaluate existing obstacles to the 
development and dissemination of these studies, and to propose 
area Studies that should be considered as priority during the 
coming years. 


1.1 Scope of this Paper 


This paper does not limit itself to the research undertaken 
in a particular area of the world. However, lack of access to 
other bibliographical sources has meant an unintended emphasis 
on studies developed in the United States, Canada, Europe, and 
Latin America. I am confident, however, that the more general 
conclusions of this work are also applicable to other regions of 
the world. 

We are focusing on research which is related to the 
international human rights regime, its norms, institutions, and to 
the various non-governmental organizations that attend to them. 
Following partially Zalaquett’s work, we have defined the human 
rights field as comprising the following areas 


- The theoretical foundations of human rights and their 
relationship to legal, philosophical and religious ideas. 
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- Standard - setting, interpretation and enforcement of 
international human rights norms. 

- Promotion and implementation of those norms, with special 
attention given to the strategies used, their impact, as well as 
the operation of the institutions involved. 


- Causes of gross human rights violations and factors that 
contribute to respect of human rights, as well as description of 
particular forms of violations. 


- The relationship of international human rights to the domestic 
legal systems, as well as the implementation of these rights in 
the national legal order. 


- The comparison of national human rights protection in the 
light of the International Bill of Rights (Zalaquett: 1983:vili). 


Given the considerations already made, we have left aside 
the analysis of national legal and political literature that only 
deals with domestic constitutional standards with no relation to 
the international human rights system. Moreover, we are not 
considering here reports on human rights violations which are 
basically descriptive and which are prepared by inter 
governmental bodies or by NGOs. 

This paper does not attempt to evaluate the quality and 
depth of human rights publications. It simply surveys recent 
developments in human rights research, noting those areas that 
have received more attention from the academic community. It 
describes some of the obstacles facing human rights researchers, 
specially in the Third World, and it finally evaluates priorities 
for future research determined on the following basis: either 
because these subject matters have not been adequately covered 
or due to the pressing need felt by the human rights community, 
that certain areas receive more attention. 


If. Recent Research in the Field of Human Rights 


2.1 Introductory Comments 

The number of regular publications that address human rights 
issues has rapidly grown in the last ten years. This is certainly 
the case in the Third World, where new journals have been 
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established as a result of the founding of dynamic NGOs which 
not only produce reports on present human rights conditions in 
their countries, but also undertake academic research. Journals 
created a few years ago have shown considerable stability, which 
is a signal of the interest in the subject. Moreover, Public 
International Law Journals and Political Science Journals 
regularly include pieces on the subject. Most books written on 
human rights are comprised of articles written by several authors. 
Fewer are the attempts to write comprehensive studies that deal 
with the normative, as well as the empirical questions involved 
in the development of the human rights system. While there is 
nothing wrong with the collection of essays, they certainly lack 
the coherent and systematic view that results from the writing 
of a single author. However, some single author, and 
comprehensive works on human rights have been published in 
recent years, adding an interesting contribution to the literature 
on the subject (Jack Donnelly: 1989). 

Another general comment on the literature on human rights, 
is that it has attracted the interest of legal scholars, philosophers, 
political scientists, and to a lesser extent, of sociologists. 
However, very few works have been written by economists, 
anthropologists and historians. Moreover, human rights is 
considered to be in the mainstream of law as a discipline. The 
interest for the subject is lower in the social sciences. 

In this section, we outline the subject of recent publications 
in the field of human rights, using as categories the areas that 
comprise the human rights field and which were defined before. 


2.1.1 Theoretical Foundations of International Human Rights 
and Their Relationship to Legal, Political and Religious 
Conceptions 


This is an area in which substantial work has already been 
produced. New additions, specially in the field of legal 
philosophy have systemized the thoughts and speculations on 
the subject from eighteenth century theory to modern thought 
(Shestack: 1984, 69-105). There are a number of articles on 
Marxist views on human rights (Kolakowski: 1983, 81-92); on 
Christian views on the subject (Hollenbach: 1979); and Theology 
of Liberation theologians have written on human rights exposing 
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a socialist oriented view. Most of these writings reflect the 
Western liberal tradition, as well as the identification of human 
rights protection with the liberal democratic state. While many 
authors have argued that the concept of human rights is accepted 
by all philosophies of our time, a number of authors have argued 
that internationally recognized human rights are not common to 
all cultural traditions, nor are they adaptable to a variety of 
social structures or political regimes (Howard & Donnelly: 1986). 

This debate has possibly opened up to the most fruitful 
intellectual effort related to different religious and ideological 
conceptions of human dignity and rights. During recent years 
conferences and seminars have been organized to address the 
issue of human rights to cross-cultural perspectives, and books 
have been written to explore possibilities of cultural re- 
interpretation and cross-cultural dialogue (A. An-Na’im and F. 
Deng: 1990). The question of dialogue between the Western 
liberal tradition and the Chinese one on rights has also been the 
subject of a recent book on China (R. Randle Edwards, Louis 
Henkin, and Andrew Nathan: 1986). Interesting enough, very 
little has been written on the Latin American cuitural tradition 
on human rights, despite the fact that there are a number of 
institutes devoted to human rights research in the region. 

Scholarship on human rights concepts as exposed by different 
cultural traditions should have an extremely important impact. 
Debates taking place in the international arena on “new” human 
rights, such as the right to development, the right to peace, or 
other collective rights, are probably going to be strongly 
influenced upon by this theoretical work. 

The international conjuncture, marked by the crisis of 
communist regimes, as well as by the end of the cold war, is 
going to diminish interest on Marxist views on human rights. 
However, the need to ascertain possibilities for a dialogue among 
different cultural traditions on rights conceptions, will remain a 
major subject of interest. 


2.1.2 Standard-setting and Interpretation of Human Rights Norms 
This area is the best covered by international lawyers. Most 


published work so far, deals with the history as well as the 
obligations contained in the International Bill of Rights, the 
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European Convention on Human Rights and lately, the American 
Convention on Human Rights. 

A less covered area, which is receiving much more attention 
is that of standard setting, specially within the U.N. (Theodor 
Meron: 1986). Also, some articles have been written on 
procedural steps that should be taken to ensure the seriousness 
of the process by which the U.N. recognizes new rights (Philip 
Alston: 1984, 607-621). In connection with the same theme, a 
series of articles have described the evolution and functions of 
different U.N. human rights bodies (Egon Schwelb and Philip 
Alston: 1982); (Carlos Villan Duran: 1988); (Peter Haver:1982). 
The same could be said about some organs of the Inter-American 
System (La Corte Interamericana de Derechos Humanos. 
Estudios y Documentos: 1986). It should be noted, however, 
that these have mainly been legal analyses. With a few 
exceptions, very little has been written by political scientists on 
this issue (John Gerard Ruggie: 1983, 93-110). 

Most of the traditional civil and political rights have been 
examined by the literature. Recent articles have dealt with rights 
that received scant attention in the past (Henry J. Steiner: 1988, 
77-134). The scholarly debate on “solidarity rights” still goes 
on (Philip Alston: 1988, 3-40). Moreover, there is a new wealth 
of publications dealing with the fights of special groups, such 
as indigenous populations, women, and children. 

Another area which has experienced considerable 
development in the recent past is that of the convergence between 
human rights and humanitarian law. This is due both, to the 
tireless educational effort of the Red Cross, and to the fact that 
non-governmental organizations have found that norms of 
humanitarian law provide a useful legal foundation for their 
concerns in times of armed conflict (Weissbrodt: 1987, 297- 
306). There is still much to be advanced in this area, specially 
with respect with respect to the assessment. of NGO’s use of 
humanitarian law to evaluate rights violations during armed 
conflict. 

One aspect which is still lacking in adequate development 
is that of socio-economic rights. While a few but excellent 
articles have been written on the subject, the nature of state’s 
obligations is still subject to debate (Philip Alston: 1987, 156 
and following), and the question of enforceability of these rights 
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at the national level requires further research (Asbjorn Eide: 
1989, 35 and following). 


2.1.3. Implementation of International Human Rights Law 


Very few articles have been written on the assessment of 
the results achieved by human rights bodies in charge of 
implementing human rights (Jack Donnelly: 1986, 599 and 
following). However, writing on the internal operation of some 
inter-governmental bodies has steadily increased in the late years 
(Peter Haver: 1982); (Louis Sohn: 1984, 369-401); Howard 
Tolley, Jr. : 1987, 420 and following). There are still few studies 
on the comparative effectiveness of different implementation 
procedures that exist at the universal and regional levels (J.S. 
Watson: 1980, 1-6); (Dinah Shelton: 1980, 6-16). This is basically 
due to the fact that interest of social scientists to get involved 
in such subjects has been scant. 

On the other hand, writing on the techniques used by non- 
governmental organizations to assess compliance with human 
rights standards by governments has been considerable in the 
recent past (H. Thoolen and B. Verstappen: 1986). A number 
of studies have dealt with the strategies and tactics used by non- 
governmental organizations to face political repression (Frhling: 
1989, 358-376). Fact-finding has been the recurrent theme of 
numerous articles and of a few books. 

Foreign policy and its relationship to the national interest, 
as well as its usefulness as. a tool for pressing observance of 
human rights standards continues to be a popular topic for 
political scientists (Michael Fowler: 1987). However, it still is 
mainly a concern of American scholars. Very little has been 
written by nationals from other countries. 


2.14 Causes of Gross Human Rights Violations and 
Description of Particular Forms of Violations 


Scholarship in this area has considerably increased in recent 
years. Many authors in the United States, South America and in 
Europe have written extensively on political repression, its root 
causes, and evolution. A remarkably interesting development 
has been the establishment of PIOOM, a Dutch-based Project 
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for the Study of Root Causes of Human Rights Violations, 
which is encouraging specialists from different parts of the world 
to undertake research on this subject. Under the auspices of this 
center, conferences on the monitoring of violations have taken 
place. 

This quite interesting development will have a positive effect 
on scholarship in this area, complementing previous efforts that 
dealt almost exclusively with the causes of genocide. 

The description of particular violations such as 
disappearances and torture were undertaken by Amnesty 
International a number of years ago. This analysis has been 
complemented in Latin America with several studies on the 
psychological consequences of human rights violations. 


2.1.5. The Relationship of International Human Rights Law to 
Nationai Legal Systems 


Several articles have been written on the domestic 
enforcement of international covenants on human rights. Much 
less has been written on the contrast between national and 
international legal standards. Another issue area where further 
work is required deals with the characteristics and functioning 
of domestic state institutions in charge of applying international 
human rights law within each country. The existing mechanisms 
for implementing rights obligations in the socio-economic field 
at the domestic level remain as a subject which has attracted 
very little attention from academics. 

Comprehensive analyses about internal legislation enacted 
by different countries to enforce certain human rights treaties is 
also lacking. 

A subject that has received considerable attention is that of 
the policies of democratic regimes towards past human rights 
violations, in the light of international law. A number of articles 
and reports by Americas Watch and Amnesty International have 
dealt with the prosecution of human rights violators in Argentina 
and in Uruguay after civilian authorities took office. The legality 
of amnesties and pardons in such circumstances have been 
analyzed in detail. 
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2.1.6 The Comparison of National Human Rights Systems in the 
Light of International Human Rights Law 


A few articles, books and conferences have been devoted to 
this issue, analyzing different legal traditions and their impact 
upon human rights protection. Columbia University organized a 
symposium comparing France with the United States in this 
regard, a few years back. Some authors have explored legislation 
dealing with states of emergency in the United States and Latin 
America. However, and for the most part, this has not been a 
systematic effort, and there is a real need for more research in 
this area. 

Studies that compare legislation enforcing human rights law 
within domestic jurisdiction should be encouraged. They should 
include writings on countries that pertain to the same tradition, 
as well as studies comparing countries of different political 
systems and religious values. 

Another subject that should be considered is the cross - 
country comparison of domestic courts and their approach to 
human rights issues. How does the court system of different 
countries respond to violations? What kind of judicial traditions 
seem to be more favourable towards the protection of human 
rights? 

Comparisons on the role of the Legislature in defining human 
rights policies will also be very positive. Other institutions such 
as the Ombudsman that exist in various countries should also be 
examined in terms of their comparative effectiveness for the 
preservation of human rights in many countries of the world 
and the human rights system includes all sorts of governmental 
and legislative commissions, whose role and impact on human 
rights requires further examination. 


III Obstacles to Dissemination of Human Rights Research and 
Deficiencies of Current Approaches to the Subject 


Most human rights scholarship is produced in the United 
States, Europe and Canada. While relevant research is also 
produced in other places, such as India and Latin America, 
most human rights researchers are placed in isolation by 
mainstream academics in other areas of the Third World. This 
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is partly the consequence of the fact that very few courses on 
human rights are offered in the universities of these regions. 
The consequence is that most research is read and used by 
NGOs, but does not attract the attention of more established 
academics. 

This problem can only be resolved if human rights becomes 
a major academic concern, attracting wider scholarship and the 
interest of a larger audience. This development would be a 
useful one for both activists and academics. The founding of 
new university based academic centers will be helpful for 
preparing young professionals to play a role in the defense and 
promotion of human rights. Moreover, the institutionalization 
of human rights teaching at the university level will increase 
concern for human rights at all levels of national societies. 

Another factor that hinders the development of human rights 
research is the fact that most of it is potentially antagonistic to 
present state’s policies. Human rights scholarship is either limited 
Or severely repressed in authoritarian societies. When 
publications on the subject are tolerated, the pressing relality of 
human rights violations compels the writers to engage in 
denunciations and to report on violations. Thus, little long-range 
research is undertaken. 

These factors taken together, become a major obstacle for 
the dissemination of human rights research in the Third World. 
Readers are few, many countries object to these publications, 
and university libraries prefer to allocate their scarce resources 
to buying books that deal with more conventional subjects. There 
is also a pressing need for wider regional distribution even 
where, as in Latin America, there are many scholars who publish 
books and articles on human rights. Few commercial companies 
accept the task of distributing them throughout the region. The 
lack of commercial channels means that new publications are 
mailed as a gift to a few persons in each country, but they fail 
to reach most potential readers. Human rights publications in 
Europe and North America are extremely expensive for Third 
World standards, which necessarily means that human rights 
scholars lack access to the latest developments in their field. 

Discussion on these limitations is important, to encourage 
private or public foundations to get interested in supporting 
academic research and university teaching on human rights. 
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However, it 1s realistic to expect that funding for activism and 
advocacy continues to be a priority. Their short-term results in 
terms of achieving a better protection of rights are certainly far 
greater than those that could be obtained by a better and more 
analytical academic research. 

Academic researchers working on human rights should 
strengthen their contacts and engage in a fruitful dialogue with 
NGOs. While such contacts exist in many countries, more is 
needed to dissipate mutual misunderstandings. In fact, good 
theoretical work on human rights is positive for scholarship and 
for activism. Collaboration between the two groups might 
facilitate fund raising and provoke greater attention for Third 
World scholarship abroad. 

Some of the problems we have touched upon, are not 
exclusive to the Third World. To a much lesser extent they are 
also present in rich democratic societies. 

Philip Alston, writing on deficiencies of existing academic 
approaches to International Human Rights Law, has said: 


“International human rights scholarship is essentially 
defensive as a result of preoccupation with short-term results 
which are sometimes achieved at the expense of long-term 
coherence. The scholarship is, for the most part, narrowly 
focused in terms of the issues with which it is concerned, 
and for that reason has tended to attract a caste of academic 
exponents whose vision and range of concerns is limited’. 
(Philip Alston: 1988, 7). 


As Alston explains, the reasons for these shortcomings are 
to be found in the unavoidable tension between the need to 
prescribe and make recommendations to face urgent situations 
and the requirement to consolidate the theoretical foundations 
of scholarship. In the field of human rights, where urgent 
situations are the rule, it is quite difficult to avoid this tension. 
One of its consequences, though, is that mainstream academics 
are reluctant to engage in human rights research. Moreover, the 
highly normative character of the subject discourages economists 
and other social scientists to relate human rights to the major 
interests of their disciplines. 

These obstacles are cited to explain some of the deficiencies 
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of current scholarship, as well as the difficulties faced by human 
rights scholars. It is feasible that lack of development of human 
rights research will continue to be the rule in some disciplines. 
On the other hand, our description of recent publications on the 
subject shows that interest for it has increased in recent years, 
and that a many publications have filled research needs that 
existed ten years ago. 

The first two parts of this paper pointed to the many needs 
that still exist in the field of human rights research. The next 
one lists research needs and priorities that result from the 
previous survey. The agenda I propose reflects as it is obvious, 
my Own perceptions of existing theoretical needs, as well as 
those required for the promotion of human rights. 


Needs and Priorities for Further Research 


The topics listed as priority are organized under the following 
headings: theoretical foundations of human rights, as well as 
historical development of this ideal; interpretation and definition 
of international human rights; promotion and implementation of 
those rights, including tactics and techniques used by different 
institutions and actors; causes of gross human rights violations; 
comparison of national rights systems. 


Theoretical Foundations of Human Rights as well as Historical 
Development of this Idea 


As we Said earlier, there are a good number of publications 
on theoretical foundations of human rights. However, there are 
very few historical studies that cover the field. The following 
is a sample of subjects which require further research and which 
seem to me are priorities. 


a) - The universality of human rights. 
- Basis for a Cross-cultural dialogue on human rights 
perceptions. 
- Comparative Perceptions of Human Dignity Held by 
Differ Religions and Cultures. 
- Anthropological Studies on the development of human 
rights conceptions in different cultures. 


Research Priorities in Human Rights 467 


- The conflict between individual and group rights. This 
conflict expresses itself in various areas such as the 
rights of indigenous populations, rights of peoples and 
others. 


b) - The Development of Human Rights Conceptions. 

- Historical development of ideas of freedom and equality 
in different regions such as Latin America and Africa. 

- History of non-violent movements that have defended 
human rights. 

- The history of the evolution of different institutions in 
charge of protecting rights in different countries. We 
are thinking here on the historical development of the 
role of judicial institutions, and legislative control of 
the executive branch, specially during times of crisis. 


Interpretation and Definition of International Human Rights 
Law 


a) - Collective Rights 
- The right to self-determination and the situation of ethnic 
minorities. 
- The Right to Development in the Context of the Present 
Economic and monetary system. Is it feasible? 
- The Right to Environment in the Context of North- 
South Relations. 


b) - Civil and Political Rights. 

- Comparative Interpretation of these Rights by Regional 
Courts and Commissions. 

- Religious Freedom. Are there permissible limits to 
certain religious practices advocated by sects whose 
proselytizing techniques might violate freedom of 
conscience? 

- Compatibility of the Right to a Fair Trial and Inquisitive 
Criminal Procedures. 

- Analysis of limitations Imposed on the Enjoyment of 
these Rights and Based on Considerations of National 
Security, Public Morals, and Public Order. What is the 
Range of Discretion that Governments Possess to Limit 
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the Exercise of Rights Based on these Grounds? 
What are the existing tensions between the principle of 
equal protection and measures aimed at solving the 
problems of special groups or minorities? 


Economic, Social and Cultural Rights. 

The right to health care and its protection in different 
societies. 

Protection of minoritarian cultural views. Applicable 
internal legislation. 

Principles for monitoring compliance with socio- 
economic and cultural standards. 

Studies on the Domestic Machinery in charge of 
Enforcing Socio-Economic standards. 


Promotion and Implementation of Human Rights Standards 


Comparative Human Rights Educational Policies in 
different societies. 

Human Rights Education Programs for different age 
groups. Evaluation of their impact. 

Assessment of the comparative effectiveness of different 
procedures used by inter-governmental organizations to 
monitor compliance with human rights standards. 
Historical studies on the politics of certain inter- 
governmental bodies, such as the Inter-American 
Commission, or the United Nations Human Rights 
Commission. Most studies done with this regard have 
been international legal analyses, rather than social 
science studies. 

Analysis of the implications of the end of the Cold War 
for the evolution and change of the United Nation’s 
role in the human rights field. 

Comparison of foreign policy towards human rights 
issues taken by different countries. 

Empirical evaluation of the impact of economic and 
diplomatic sanctions imposed by governments or inter- 
governmental organizations on the observance of human 
rights. 

Comparative studies of national human rights 
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movements, their relationship to political parties and 
social forces, and their strategies and tactics. 


Causes of Human Rights Violations 


- Studies of the different forms assumed by gross human 
rights violations: mass killings, disappearances, selective 
murder, political trial. 

- Political, ideological and economic factors which create 
conditions for the massive violations of human rights. 

- Comparative case studies on Ethnic conflicts. 

- Case studies on conflict resolution measures after 
processes of internal armed conflicts that have resulted 
in gross human rights and humanitarian law violations. 

- Analyses of police training and its effect upon the 
enjoyment of human rights. 

- . Relationship between types of economic policies and 
levels of political repression. 


Comparison of National Rights Systems 


There are many possible approaches to this type of research. 
It could be done comparing national legislative approaches to 
the protection of certain rights, such as the right to life, or the 
right to privacy. An important contribution would be the analysis 
of comparative policies towards implementing international labor 
standards. Another aspect that deserves attention is that of anti- 
discrimination policies, on grounds of sex, religion or race. 

Another approach would be to undertake the comparative 
study of institutions which play an important role in protecting 
human rights, such as legislatures, the judicial branch, and other 
public, but independent commissions, such as human rights 
commissions. A consideration of their traditions, as well as 
their actions in the protection of rights would be desirable. 

Many more topics could be added to the aforementioned list 
of themes considered to be a priority for researchers. Moreover, 
research on more traditional topics’ has certainly not been 
exhausted. Just a few recommendations are in order here to 
improve communication among researchers, and to strengthen 
the quality of the research that is being done. 

First, the quality of research, as well as its influence in 
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shaping the political agenda depends on the establishment of 
new research and academic centers, specially if linked to 
universities. It is urgent that these centers attract the interest of 
economists, anthropologists and development experts. To achieve 
this result, they should undertake inter-disciplinary research and 
organize conferences that deal with topics that are related to the 
major interests in some disciplines. 

Second, dissemination of human rights research should be > 
emphasized. In some regions, such as Latin America, the 
founding of editorial companies that distribute this literature 
would be useful. Another alternative, is to subsidize distribution 
of human rights publications by existing companies. 

Third, most academic events dealing with human rights take 
place in the First World. Attendance by Third World scholars 
is not as high as it should be. Cross-fertilization among scholars 
of different regions of the Third World should be encouraged. 
We are certainly aware that the costs involved in such widely 
attended meetings are extremely high. Nevertheless, this is a 
goal we should keep in mind. 

Fourth, the expansion of university teaching programs, 
specially in the Third World, requires a major effort consisting 
of the publication and dissemination of teaching materials as 
widely as possible. 
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DOCUMENTATION AND INFORMATION ON 
HUMAN RIGHTS: A NON-GOVERNMENTAL 
PERSPECTIVE FOR EXCHANGE AND 
DISSEMINA TION* 


This paper has been prepared for discussion at the Working 
Committee on “Human Rights Teaching, Information and 
Research’, to be held during the World Congress cn Human Rights 
in New Delhi (10to 15 December 1990). It outlines the relationships 
between human rights and information handling from the viewpoint 
of non-governmental organizations. It stresses the need to further 
develop a decentralized network for exchange and dissemination 
of information. 

Information has been defined in different ways by social 
scientists, physicists, mathematicians and, of course, information 
scientists. According to the Encyclopedia Britannica (1986), “In 
information theory, information is thought of as a choice of one 
message from a set of possible messages”. A more playful 
description is that “information is the difference that makes a 
difference”. 

Reproduction techniques, diversification of media (audiovisual, 
electronic) and increased circulation speed, have all contributed to 
a situation where information is now potentially more available to 
more people. Information as a discipline derives from that an 


* This paper was presented by Continuation Committee of HURIDOCS, Oslo, 
Norway, composed Kumar Rupesinghe, Kofi Kumado, Hans Thoolen, Aida 
Maria Noval, Michael Protz-Schwarz, November 1990. 
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importance which justifies all attention that human rights workers 
can give to it by collecting, processing and disseminating 
information. However, information is not an aim by itself. 
Information obtains its value by being used, for action and 
research contributing to the protection and promotion of human 
rights. 

Various developments have izken place over the last decennia 
which indicate the increasing importance of human rights 
information handling: 


The concept of human rights is expanding, and nowadays not 
only includes the more traditional civil and political rights as 
well as economic, social and cultural rights. Various issues are 
seen from a human rights perspective. Many organizations 
propose to extend the concept to include also the “peoples” or 
“solidarity” rights pertaining to groups rather than individuals, 
such as the right to development, the right to peace and the 
right to a clean environment. 


The number of non-governmental organizations has grown 
strongly worldwide, any many of them are concerned with the 
protection and promotion of human rights. This includes 
groups linked to churches, trade unions, professional 
associations, educational, cultural and political organizations. 
Most groups work at the local level and focus on particular 
issues, while others are more clearly oriented towards 
international problems. All have recognized the need to work 
in an effective way, which includes systematic information 
handling. 


There is an potential (but unevenly distributed) abundance of 
information because the growing number of organizations are 
publishing an increasing number of documents. The material 
published includes brochures, newsletters, press releases, 
appeals for urgent actions, analyses of human rights situations, 
reports of conferences and fact-finding missions. Organizations 
decided to systematically collect and process information also 
for longer-term purposes, for example providing evidence of 
violations of human rights to tribunal courts, in countries 
where a dictatorship was replaced by a civilian regime. Much 
of this materialis published in-house, with the use of typewriters 
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and personal computers with wordprocessing and desk-top 
publishing programs. This type of documents constitutes the 
most up to date human rights information, and is often referred 
to as “grey” or “fugitive literature”, although the term “non- 
conventional literature’ sounds more positive. It is often 
reproduced in an inexpensive way, and disseminated to 
members of the organization, researchers, activists and like- 
minded groups. 


Over the last decennia, there has been an enormous growth of 
information technologies, including telecommunications and 
computer technologies. This has meant that information can 
be easier retrieved and handled, for example within databases, 
and canbe faster communicated, for example through telefaxes 
and electronic mail. While originally the use of such 
technologies was limited to large companies and government 
departments, information technology has become considerably 
cheaper and more user-friendly, making it also accessible to 
non-governmental organizations in developing countries. 


In the seventies, there was a debate on the possibility to 
establish a centralized clearing house on human rights information, 
which for technical reasons would have to be based in the West. 
The idea was that there should ideally been one place from where 
a reliable assessment of the human rights situation in different 
countries would be quickly available. However much such a 
simple, direct access was and still is needed, the idea was flawed 
in two major respects. Firstly, it underestimated the problems 
inherent in agreeing on what is the scope of ‘human rights’ and 
what constitutes reliable information. Secondly it mixed up the 
question of access (such as references to what exists) with the 
provision of the documents (information) itself. Hence, its emphasis 
onthe work of centres based in the industrialized North. Fortunately, 
there has been a strong profileration of human rights groups in the 
South over the last decade. These groups are now much more able 
to decide themselves, on basis of their own needs, how they want 
to handle their information. 

NGOs have understood that issues related to information 
handling are not in first instance technological questions, but 
rather political and economic issues, because access to information 
is access to power. 
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Most NGOs are relatively small and have limited resources, 
also for information handling. One single organization is not able 
to process all existing information which it may require at one 
moment or another. Therefore, access to information has become 
acentralissue. Organizations are trying toincrease their capabilities 
to obtain and disseminate the right information at the right time to 
the right people. 

The access can be improved by setting up a documentation 
centre in which the information is easily accessible. Such a 
documentation centre should be a dynamic unit serving the action- 
oriented functions of the organization, rather than being a traditional 
library. There are different types of documentation centres: some 
collect fugitive material about specific subjects or countries, while 
others specialize in primary information about human rights 
violations (see further below). The first question to be answered 
when establishing a documentation centre what is the scope of the 
collection in relation to the users which it wants to serve? It is 
better to have a small and well-defined collection which is 
accessible rather than a large number of documents without scope 
and difficult to retrieve. Requirements for a documentation centre 
include a classification system, a cataloging system (with a 
description of the document ina standard format), and a systematic 
and consistent way of using terminology in abstracting and indexing. 
Decisions also have to be made with regard to access to the 
collection, possibility of data exchange, circulation of material, 
security measures to be taken etc. 

A major decision is whether the collection is to be recorded 
manually or in a computerized database. The advantage of 
computerization is that it creates almost endless possibilities for 
processing and reprocessing, creating and recreating data for 
varying needs and conjunctures. Over the last years, personal 
computers have become more easily available and cheaper, also in 
developing countries. It is important to realize that the computer 
is only a tool which can facilitate work, but that human beings 
remain responsible for handling the data. 

Information needs to be used and shared rather than hoarded. 
It is up to each organization to decide itself, on basis of its own 
mandate and self-interest, with whom it wants to exchange which 
type of information. 

If organizations are willing to share information, this can best 
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be done within a decentralized network, in which the participating 
groups: 


- are conscious about the role and importance of information 
handling and exchange; 


- have or obtain the competence necessary for systematic 
information handling; 


- agree upon the standards to be used for the exchange; 
- initially accumulate information through their own means; 


- know about the efforts of other organizations, and build up 
relations of collaboration and trust in the quality of each 
other’s work; 


- workouta division of labour among themselves, in which each 
organization handles information within its area of relative 
expertise, and duplication of labour is being narrowed down. 


The need for standardization 


Considerable attention has to be given to the development of 
compatible, effective and appropriate tools to facilitate the recording 
and exchange of information. Standard formats are intended to 
ensure compatibility, allowing exchange of data which have been 
recorded manually or within different types of computerized 
systems. However, experience has shown that harmonization of 
standards for information handling is of great value even without 
actual exchange of data. The users (often the same organizations 
that produce information) can become familiar with certain screens 
and methods, the information workers can develop routines and 
typing errors can be diminished, and above all it becomes feasible 
to train information workers from different organizations in the 
same area and issue training modules for a larger number of 
people. Economy of scale applies also in the non-profit sector. 

When the HURIDOCS network was established in 1982, a 
main task envisaged was the development of standard formats for 
documents which would fit the requirements of human rights 
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organizations. The bibliographical standard Formats, published in 
1985, are primarily standards for communication - and it is 
possible to make adjustments for internal use, as long as 
organizations remain able to exchange data according to the 
formats. 

HURIDOCS decided to develop in first instance standard 
formats for the recording and exchange of bibliographical 
information (i.e. the elementary description of the main features of 
documents, such as books, articles, reports). These standards were 
developed on basis of formats used in traditional libraries, but 
were simplified in order to facilitate use by smaller NGOs involved 
in documentation for action. 

Many non-governmental organizations in developing countries 
are mainly collecting primary information about violations of 
human rights (“events”). At their request, HURIDOCS set up a 
Task Force to develop formats also for this type of information. 
Organizations based in the “South” have been brought together to 
share and compare their experiences with regard to recording 
information on types of violations of human rights (such as torture, 
disappearances, arbitrary killings). 

A preliminary meeting of persons concerned with this issue 
took place in New Delhi, in March 1988. Since then, the Task 
Force held two more meetings (in Manila and Utrecht) and made 
considerable progress in the development of formats for different 
aspects of human rights violations (for more detail, see HURIDOCS 
News no. 10, special issue). The aim is to develop formats which 
could be applied worldwide while allowing for flexibility because 
of the different requirements of different types of organizations. 
The Task Force worked out separate, but interlinked formats for 
events, victims, sources, perpetrators and interventions. It has 
tried to facilitate the use of the Formats by relatively new or small 
organizations by also developing a “Short Format’. At present, a 
preliminary version of the Standard Formats is available for 
testing. 

Various organizations which are handling information by 
computer have requested HURIDOCS to provide the necessary 
software. Therefore, HURIDOCS hus also developed computerized 
versions of the bibliographic standard formats (Bibsys for Dbase, 
Model for Micro-Isis) as well as the ‘events formats (in Chile a 
computerised version of the events standard formats is being put 
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together). Once programmed and documented HURIDOCS makes 
them part of public domain software. 

In addition to the bibliographic and ‘events’ standard formats, 
the network may want to develop others for specific types of 
documents (e.g. case law, press clippings, audiovisual material), 
but it is important that this done in similar fashion, by bringing 
together users and staying as close as possible to the existing 
“family of standard formats’’. 


Perspectives for the coming years 


The full potential of existing information may be utilized only 
in a system which permits precise, speedy and convenient access 
to the existing body of human rights information to all participants. 
Non-governmental! human rights organizations in all countries 
need to strengthen their competence, so that they will be better able 
to handle and share information with like-minded groups in a 
decentralized network, in which each group concentrates on its 
area of relative expertise. 

At the national level, there are different models forexchanging 
human rights information. One possibility is that the NGOs 
exchange information on a bilateral basis. Another possibility is to 
establish a clearing house or resource ‘centre, to which all 
participating organizations provide their public documents 
(statements, reports, newsletters etc). This resource centre would 
be open to the participating organizations as well as to the public, 
and would also produce a regular overview of new documents 
emanating from the NGO network as well as from others. 

At the global level, no such arrangement function yet, but is 
being built up informally among some documentation centres. By 
promoting common tools, HURIDOCS tries to ensure that there is 
at least the possibility to establish a division of labour and/or a 
common database, if the groups concerned decide to do so. 
However, the existing technical possibilities for exchanging data 
have only been used partially. The division of labour needs to be 
further specified, so that it is clear which organizations are taking 
care of which types of documents. Organizations based in the 
South should be stronger involved in such consultations. 

Technical requirements for a decentralized network include 
standards for describing and recording materials (described above), 
a communication standard and a common subject indexing 
language. 
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The communication standard involves agreement with regard 
to technical matters such as types of diskettes or speed of modems 
for exchange through electronic mail. 

Apart from the transfer of data, communication in general 
between the people in various organizations needs to be faster and 
more efficient. This can be achieved by using an electronic mail 
system to which various like-minded organizations have access. 

Many organizations in the HURIDOCS network are using the 
Geonet and Peacenet communication hosts (and there are other so- 
called ‘small host’ serving the electronic communication needs of 
grass roots organizations), but the use of e-mail needs to be further 
extended. 

Indexing is crucial for efficient retrieval of references and 
documents. Unto now it has not been possible to develop a global 
thesaurus on human rights because of varied geographical and 
thematical scope of human rights organizations worldwide. There 
are valuable thesaurus covering specific regions (Central America) 
or subjects (refugees) as wells a thesaurus covering human rights 
terms rather than terms related to violations. Ithas been argued that 
a core list of human rights terminology should be developed, as 
while organizations working in particular areas could in addition 
develop their own terminology reflecting their specific 
requirements. 

A more structural question is the form in which the exchange 
of information is to be organized. Organizations can exchange 
data (printouts, diskettes) on a bilateral basis. Another possibility 
is to produce bibliographies on specific topics and/or regular 
accession lists. One might even go further and consider whether 
the establishment of an accumulated database under a data producers 
collective should be encouraged. 

There are considerable differences between a centralized 
documentation centre/clearing house trying to collect the whole 
range of human rights information, and an accumulated database 
to which various centres within a decentralized network contribute 
according to their specializations and on basis of an agreed-upon 
division of labour. The last structure leaves it open to the participating 
organizations to continue their own work and stay in touch with 
their own users, while at the same time having access to data 
prepared by other organizations. Various regulations need to be 
developed with regard to the methods of indexing, access to the 
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accumulated database by participating organizations and outside 
users, financial conditions etc. Itis an area which HURIDOCS has 
not yet fully explored due to pressure of work, but it has become 
clear that the network should address these issues. 


Training 


Documentation staff needs to be trained in order to enhance its 
Capacities to carry Out systematic work. Many documentalists 
within NGOs do not have a librarianship background, and those 
who are professional librarians realize that their work often 
requires qualifications additional to their education. Various 
organizations are exchanging interns involved in documentation 
work, on a bilateral basis or in collaboration with internship 
programmes. 

HURIDOCS has worked out an elaborate training program, 
and conducted training courses and workshops in different parts of 
the world. HURIDOCS does not concentrate on training people 
working incomputerized environments. It aims to train participants 
on how touse the technology they want, while remaining in control 
of the process themselves. 

HURIDOCS has organized various workshops and training 
courses which focus on strengthening the information handling 
capacity of human rights organizations. From 7 November to 16 
December 1988, a first, global training course “Human Rights 
Information Handling in Developing Countries” was held in 
Manila, the Philippines. This six-week course was attended by 25 
participants, from human rights documentation centres in various 
developing countries. 

Local courses were held for and in collaboration with human 
rights groups in Sri Lanka, Thailand and Pakistan, to mention only 
those in Asia. HURIDOCS intends to organize more such courses, 
the next one being planned for Nepal in January 1991. 

HURIDOCS will continue its training program, with annual 
courses for the different regions and local courses. At the same 
time, there will be an internship program for documentalists of 
smaller or recently established NGOs who could profit from the 
knowledge and insight of more experienced organizations. 

Decisions are needed on whether courses should continue to 
have a strong focus on human rights documentation work, or if 
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they should be oriented more to office management in general, 
including word processing, accounting systems, desk top publishing 
etc. More clarity is also needed on the different levels of course 
(basic skills, advanced level). 

At the same time, HURIDOCS is establishing a resource pool 
of trainers from the South which are able to conduct training 
courses abroad, in order to strengthen the decentralized character 
of the network, although HURIDOCS has been able to put more 
South-South cooperation into practice than most others in the last 
years. 

This has also consequences for the way in which the network 
is organized. Over the coming years, a structure may be envisaged 
in which each region would be governed by a regional council 
which would have a certain degree of independence while 
coordinating its activities with similar structures in the other 
regions. 

There is a need to establish regional units within the different 
regions in the South: Latin America, Asia and Africa. Such units 
could coordinate regional Task Forces, organize workshops and 
training courses within the region etc. regional units would be 
relatively independent of the Continuation Committee. 

An eventual transfer of the HURIDOCS Secretariat to the 
South is also to be considered, but would not seem to impose itself 
in urgent terms as increasingly the work is carried out at the 
national and regional level and HURIDOCS is not a documentation 
or information centre. 

The issues mentioned above require further discussions, within 
the participating organizations, at regional meetings and training 
courses and at the HURIDOCS General Assembly, which is to be 
held in 1991. 

Human rights organizations in developing countries are the 
main source of human rights information. They should increase 
their insight into the importance of information handling for the 
protection of human rights, be itin their own immediate environment 
or at a wider regional or international level. Also their experience 
and knowledge is required to better arrange for improved access 
to information. The potential of information technology for the 
improvement of human rights will only be realized if policies and 
practices are supported by the NGOs which form the basis of the 
worldwide human rights movement. 
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PROTECTING HUMAN RIGHTS 
DEFENDERS AND HUMAN RIGHTS NGOS: 


WHAT CAN BE DONE BEYOND WHAT IS 
BEING DONE? 


Laurie S. Wiseberg* 


Introduction 


The question which this paper addresses — are there any as yet 
untried strategies and tactics for extending protection to beseiged 
human rights activists and organizations — is a serious and a 
complex question. 

It is a serious question because we are not dealing here with 
abstract academic discourse; we are dealing with people’s lives, 
with their freedom, and with their physical and mental integrity. 
We are also dealing with the survival of organizations which 
operate as an essential break on the juggernaut of state power. 

To this audience, I do not think that I need justify the 
importance of protecting the lives and the freedom of human 
rights leaders — as against protecting the lives and liberty of 
unknown and far more numerous peasants, workers, students, 
indigenous people, or refugees, who may at any given moment 
be even more at risk than well-known human rights defenders. 
It is, perhaps, sufficient to note that the human rights of the 
average citizen are in far greater jeopardy when civil rights 
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lawyers are killed with impunity; the threat to the unknown 
labourer rises dramatically when trade union leaders are 
disappeared; and peasants or indigenous fighting for land rights 
are more likely to be brutalized when their spokespersons are 
arrested and tortored. Human rights organizations, which monitor 
human rights violations, are vital to the attainment and 
maintenance of a political order in which the power elite is 
compelled to uphold the rule of law, to keep the political process 
open, to tolerate freedom of expression, and to respect the 
fundamental nghts enshrined in the International Bill of Rights. 

The question of devising new strategies and tactics for 
protecting those on the frontlines of the human rights struggle 
is complex because, before one can attempt to tackle it, it is 
necessary to try and answer at least four preliminary questions. 


(1) Who is a human rights activist? (2) What is a non- 
governmental human rights organization? (3) What tactics and 
strategies have already been tried? and (4) To the extent that 
one can gauge impact, which strategies and tactics have been 
successful, under what circumstances, and why? 


Who ts a Human Rights Activist? 


Unlike card carrying party members, licenced professionals, or 
baptized Catholics, there is no particular membership, schooling, 
Or initiation ceremony that marks an individual as a human 
rights worker, advocate or defender (as the activist is variously 
referred to). The human rights activist may be defined as an 
individual who has made a major commitment to, and openly 
and visibly taken up, the defense and promotion of the human 
rights of others. 

The activist is most easily identifiable when he or she is an 
officer or staff member of a recognized human rights 
organization. The Salvadorans, Herbert Ernesto Anaya, brutally 
slain in October 1987 while he was General Coordinator of the 
El Salvador Human Rights Commission and Dr. Segundo 
Montes, Director of the Institute for Human Rights of the Central 
American University “Jose Simeon Canas”, executed as 
ruthlessly two years later (in November 1989), were human 
right defenders. So too are Raja Shehadah, co-founder of the 
West Banks’s Al-Haq (Law in the Service of Man) and his 
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fieldworker, Shawan Jabarin, who spent a year in administrative 
detention for his monitoring. 

But the term human rights defender encompasses a far 
greater and more diverse population. 

It includes lawyers, (sometimes not identified with a specific 
human rights NGO), who take on human rights cases, defend 
political prisoners, or publicly challenge repressive legislation. 
Kenyan lawyers, Gibson Kamau Kuria and Kiraitu Murungi, 
both recently forced into exile to escape arrest or a worse fate, 
are examples. Thongpai Thongpao, in Thailand, who for many 
years was almost the only Thai lawyer prepared to provide free 
legal assistance to political prisoners; the late Jose Diokno, who 
founded FLAG (the Free Legal Assistance Group of the Civil 
Liberties Union of the Philippines); or Emilio Mignone of CELS 
(the Center for Legal and Social Studies) of Argentina, are all 
examples. One should note, perhaps, that lawyers, 
disproportionate to their number, have been in the forefront of 
the human rights struggle, whether acting alone, through bar 
associations, or in leadership roles in human rights organizations. 

Human rights defenders also include journalists and writers 
who use their pens to expose violations. The New York-based 
Committee to Protect Journalists publishes an annual report on 
members of the press who have been censored, harassed, 
threatened, imprisoned, tortured or killed for daring to speak 
truth to power. Editors, publishers, poets, novelists and song- 
writers may fall within this category. Some here may remember 
that Chilean guitarist and song writer, Victor Jara, was seen as 
such a threat to the junta that, in the Soccer Stadium in Santiago, 
the military broke each of his fingers one by one before killing 
him. 

A special category of defenders are those who have come 
together to form groups of the families of political prisoners, 
detained, disappeared or executed people: the Mothers of the 
Plaza de Mayo in Argentina provided the model of this type of 
association. Others which subsequently formed include the 
Grandmothers of the Plaza de Mayo, the CO-MADRES of El 
Salvador, FIND and KAPATID in the Philippines, and the GAM 
(Group of Mutual Assistance) in Guatemala. Latin Americans 
subsequently created a federation — FEDEFAM — of the groups 
of relatives to provide a measure of coordination and support 
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among them. The leaders of such groups —- which have often 
been the first or, at times, the sole voice of protest in exceedingly 
repressive situations, have been particularly vulnerable to suffer 
the same as their loved ones on whose behalf they organized. 

Human rights defenders include a large number of persons 
from diverse professions and sectors of society. They include, 
for example, medical doctors who have refused to collaborate 
with, and have publicly denounced the complicity of doctors in 
the administration of torture or psychiatric abuse. Today 
defenders includes forensic doctors prepared to perform autopsies 
on persons who are alleged to have died under torture, or to 
exhume mass graves in the hope of identifying bodies of the 
disappeared; and geneticists trying to match missing children 
with their grandparents. It includes prestigious scientists: the 
late Andre Sakharov, exiled to Gorki for refusing to remain 
silent in the face of Soviet abuses, and Chinese astro-physicist 
Fang Lizhi, who used his prestige to support the pro-democracy 
movement are only the best known of such scientists. 

Religious leaders have been prominent as human rights 
defenders, sometimes heading up human rights organizations 
(as with Sister Mariani Dimarnan of Task Force Detainees of 
the Philippines, Adolfo Perez Esquivel of the Service for Justice 
and Peace, or Luis Perez Aguirre of SERPAJ-Uruguay) and 
sometimes simply using the pulpit, as did the martyred 
Archbishop Romero. In Tibet, Burma and Vietnam, monks have 
been in the forefront of protests against tyranny. 

Trade unionists, peasant leaders, student leaders, the leaders 
of indigenous groups, activists from women’s movements, 
children’s rights activists, anti-apartheid leaders—all these may 
fall within the circle encompassed by the word “defender” if 
they are championing the human rights of others and trying to 
hold power structures accountable for infringement of 
internationally-recognized human rights standards. 


What ts a Non-governmental Human Rights Organization? 


A human rights NGO is a private association and which devotes 
significant resources to the promotion and protection of human 
rights, which is independent of both government and all political 
groups which seek direct political power, and which does not 
itself seek such power. This is not to deny that the human rights 
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struggle is, in essence, a highly political struggle. It would be 
naive to assume that one can hold governments accountable to 
human rights norms with purely moral argument, especially in 
Situations of intense conflict. Total autonomy and independence 
may be an ideal which is aspired to—as with Amnesty 
International—though achieved more or less imperfectly, since 
an Organization’s membership base, funding, and ideology 
inevitably influence its political posture. 

However, the foundation stone of human rights monitoring 
is political non-partisanship. The legitimacy and the credibility 
of a human rights organization rests in large part on the 
objectivity of its fact-finding and the integrity with which it 
applies international human rights standards. A group that allies 
itself with government or opposition, seeks political power and 
office for itself, or subordinates human rights concerns to other 
political objectives—no matter how noble—has moved beyond 
the compass of human rights work. 

Having said this, it is important to realize that, as the ideals 
of the human rights movement have gained greater and greater 
legitimacy, and as these ideals have increasingly become 
identified in the late 1980s with the struggle for democratic 
processes and polities, a very broad spectrum of organizations 
— including political parties, professional associations, trade 
unions, religious bodies, ethnic organizations, and a wide array 
of private interest groups —- have become engaged in human 
rights debates, issues and struggles. Some of these organizations 
have established special human rights committees; others have 
written human rights planks into larger platforms or agendas. 
Any one of these groups may be an important actor in the 
human rights arena — as, of course, are governmental and 
inter-governmental organizations with specific human rights 
mandates. All contribute to the political pluralism that is a 
counterpoise to the centralizing tendencies of the modern state. 

Any of these groups may become a significant ally for a 
human rights organization in a particular battle. What 
distinguishes a human rights NGO from other political actors is 
that the latter are, typically, seeking to protect the rights of only 
their own members or constituents; a human rights group seeks 
to secure the rights for all members of the society. A political 
group seeks to advance its own particular interests or programs, 
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a human rights groups seeks to keep the political process open 
to all legitimate societal forces. 

What has been done thus far to try and provide protection 
for human rights defenders and beleagured human rights NGOs? 

Governments have used a wide range of tactics and strategies 
in an effort to suppress human rights organizations and their 
leaders. These have ranged from the detention and incarceration 
of activists in prisons and psychiatric institutions, usually without 
trial or in kangaroo trials; disappearances or extra-legal 
executions through the surrogates of death squads, paramilitary 
and and vigilantes; death threats; labeling such groups as 
subversive and denying them the right to register or banning 
them after they have been established; censoring what they can 
say or what the media can say about them, denying them access 
to newsprint or the broadcast media; harassing them with legal 
proceedings, with unwarranted searches and seizures, and 
oppressive surveillance of the activists or members of their 
families; cutting off their access to domestic and especially 
foreign funding; interferring with their mail and depriving them 
of their passports — the list is limited only by the imagination 
of the oppressors. 

The human rights movement as we know it today is 
approximately 20 years old. Although its origins reach back to 
the last century, it is essentially a post World War II movement, 
and it is really in the 1970s that it took on its present 
characteristics: viz. a movement made up of independent national, 
regional and international NGOs which seek to hold governments 
accountable to internationally defined standards of human rights. 
It is a highly diverse movement that has now spread into every 
continent and comprises thousands of organizations which 
approximate, to a greater or lesser degree, the model of an 
independent human rights NGO. The universe of actors is many 
times greater still if one adds on the ancilliary interest groups 
and associations that are actively engaged in human rights 
conflicts but are political, actively engaged in human rights 
conflicts but are political, rather than human rights organizations. 
(See Human Rights Internet’s directories for an understanding 
of the richness and complexity of this universe of actors). 

In its two decades of existence, and most consciously in the 
last decade, a number of strategies and tactics have been used— 
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with varying degrees of success—to try and provide some 
measure of protection to human rights defenders, and to human 
rights organizations at risk because of their human rights work. 
Since each tactic of repressive requires some appropriate 
protective countermeasure, the movement has been engaged in 
a wide range of defensive practices. Thus, the enumeration 
which follows is intended to be illustrative, rather than definitive, 
but the methodologies employed can be broadly divided into 
three categories: The strategy of Public Exposure and Pressure; 
(2) The Strategy of Quiet Diplomacy; and (3) Technical and 
Infra-structural support and solidarity. 


I. The Strategy of Public Exposure and Pressure 


This strategy proceeds from the premise that, with some 
notable exceptions—e.g., China in Tiananmen Square, Romania’s 
Ceaucescu in the period prior to his fall, the white apartheid 
regime prior to the de Klerk regime—governments today are 
reluctant to be seen to be engaged in repressing human rights 
defenders or human rights NGOs. It is disturbing to contemplate 
that the governmental practice of “disappearance” may have 
emerged in response to the success achieved by the human 
rights movement in attaching public vilification to governments 
which locked up large numbers of political prisoners. By using 
death squads and paramilitary to “disappear” the opposition or 
to torture opponents in secret prisons, governments could claim 
“plausible deniability” — they are not involved, they assume no 
responsibility. 

It is also disturbing to recognize that governments may be 
more likely to hire an expensive public relations firm to clean 
up their image—-as did the Argentine Generals during the “dirty 
war’ when, in 1978, they turned to the Madison Avenue firm 
of Burson Marsteller—than they are to alter their behavior. In 
recent years, governments have also become sophisticated enough 
to try to impugn the credibility of the human rights monitors not 
merely by labelling them as “subversive” (as has been the 
practice in situations as disparate as the Philippines, India, and 
South Africa), or by disputing their “facts” (as the El Salvadoran 
government did with Socoro Juridico in the early 1980's), but 
by producing their own human rights reports using all the 
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appropriate international human rights language and symbolism. 

Nonetheless, human rights NGOs must still operate on the 
assumption that the threat of public exposure is a vital deterrent. 
It is more effective where the government is sensitive to 
international public opinion and particularly effective when a 
government fears that such exposure is likely to lead to a cut 
off of vital economic or military aid. It may also be effective 
if the government believes it will lead to black-listing by the 
UN Commission on Human Rights, an unfavorable report by 
the Inter-American or European Commission on Human Rights, 
or condemnation by some other august body. In this sense, 
timing may be crucial. A report issued just prior to the US 
certification of El Salvador (as having a good enough human 
rights record to qualify for military assistance) is likely to be 
far more effective than the same report issued after the 
certification process has been concluded. 

In an attempt to provide protection, a large number of tactics 
have been employed within the context of the general strategy 
of public exposure and pressure. 


1. Fact-finding missions and reports: 


Accurate and credible information is still the most potent weapon 
in the human rights NGO arsenal. Where human rights monitors 
are under threat, getting the facts and getting them out to the 
media, to sympathetic governments, to international human rights 
bodies is almost always the first line of defense. To the extent 
that one can shine a spotlight on those in danger, that may 
provide some measure of protection. It is not as good as a 
bullet-proof vest and it does not always work, but it is an 
important tactic. 

There are a number of variations of importance. The fact- 
finding mission and report may be simply a staff mission and 
report. If it is the product of a credible organization—Amnesty 
International, the International Commission of Jurists, the Watch 
Committees, the International Federation of Human Rights— 
that may be enough. In other situations, it may be helpful to 
increase the impact of the report by having the mission headed 
by, or conducted by, political heavy-weights—parliamentarians, 
distinguished jurists, Nobel laureates. If the person at risk is a 
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doctor, a mission from a medical association may be most 
effective; if he is a writer, a delegation including publishers, 
Pulitzer prize winners, or journalists may cut the most ice. 
Human rights NGOs have increasingly come to recognize that 
mobilizing distinguished professional colleagues of the person 
at risk may be a highly effective means both of capturing media 
attention and staying the hand of repressive regimes. They have 
also come to recognize that producing a good report is only the 
first step in the process; the second, and equally important step, 
is getting it into the hands of those who are opinion makers, 
who have political clout, and who will act upon the basis of the 
information provided. 


2. Urgent Action Networks 


The Urgent Action Network, an idea first developed by 
Amnesty International in 1976, is a tactic intended to permit an 
immediate and dramatic response to a situation where there is 
a grave risk that someone will be tortured or killed and where 
time is of the essence. AI’s Urgent Action (UA) Network 
consists of members who agree to be “on call’ to send immediate 
appeals regarding impending or actual cases of human rights 
violations. UA appeals are telexed, faxed or mailed from the 
International Secretariat to Urgent Action coordinators in 
different countries, who then send the appeal to groups and 
individuals. Urgent Action participants are asked to send 
telegrams or letters to the authorities in the countries concerned. 
When appropriate, appeals by specialist groups, such as health 
workers, lawyers, or trade unionists are requested. 

There now exist perhaps two dozen or more urgent action 
networks, with some variation on the basis model. (See Appendix 
1 for a fuller listing). There are UA networks where members 
agree in advance to permit telegrams to the automatically sent 
in their name for certain types of cases. There are networks that 
are country specific, as with the Christian Urgent Action Network 
for Emergency Relief in the Philippines. Others are professionally 
specific as with the Centre for the Independence of Judges and 
Lawyers, the Lawyers Committee for Human Rights, Physicians 
for Human Rights, Index on Censorship and the Committee to 
Protect Journalists. In many instances, an urgent action might 
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result in several hundred or more telegrams or faxes landing on 
the desk of the Head of State within a 24 hour period. That may 
be warning enough to call off the executioner or the torturer. 

One UA network which merits special mention is SOS 
Torture. Intended to compliment the Amnesty UA Network, 
SOS Torture is a clearinghouse comprised of member 
organizations concerned with the rapid dissemination of 
information relating to torture, summary executions, 
disappearances and psychiatric internment for political purposes. 
Unlike AI, which itself verifies all information received from 
others, SOS Torture—in the interest of speed—sends out 
information from network members without such verification, 
relying on the accuracy of its memberorganizations. SOS argues 
that the occasional error that may result is more than justified 
by the increased response time gained for, with torture, it is 
usually the first hours after the victim is arrested that are the 
most dangerous. 

In this context, it is worth nothing that modern 
communications technology—including E-mail and the Fax— 
has served to make possible an even more rapid turn around 
time. In 1988, when there were sweeping arrests of social 
activists in Malaysia, an urgent action network based on E-mail 
was coordinated from Hong Kong. And in June 1989 at the 
time of the crackdown in Tiananmen Square, a group of Chinese 
activists in Massachusetts kept a telephone line to Beijing open 
for 24 hours, immediately relaying the information they were 
receiving to the international press while simultaneously keeping 
activists all across China informed about Tiananmen Square 
developments by sending news bulletins to fax machines in 
business offices all over the country. 

One other USA network that should be noted is that of the 
Congressional Friends of Human Rights Monitors of the US 
Congress. Established in the early 1980s as a bi-partisan group 
with the specific aim of providing support and protection for 
human rights monitors, the Congressional Friends can send out 
letters or telegrams over th signatures of—Congressmen and— 
Senators. Over the past.....years, the Friends has made appeals 
on: Dena OL ii.4 cal The model has been duplicated to some 
extent by urgent action from groups of parliamentarians in other 
countries. 
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A third tactic, of rather more recent vintage, is the human 
rights award, intended to focus media attention on human rights 
defenders, especially those at risk. There are now 10 or more 
major awards given out annually in the US—most notably, the 
Robert F. Kennedy, Carter DeMenil, Reebok, Letelier-Moffitt 
and the Rothko Chapel awards—and twice or three times that 
number internationally (including awards by the Council of 
Europe and UNESCO). (See Appendix 2 for a detailed listing). 
Some are given to individuals, some to organizations; they may 
Or may not involve a monetary value. 

There is increasing evidence to suggest that such awards 
can play extremely important role in providing defenders and 
NGOs with legitimacy, credibility, visibility and—because of 
this—some degree of protection in their work. The Kennedy 
Award last year to Fang Lizhi undoubtedly played a role in 
getting the astrophysicist who had taken shelter at the US 
Embassy out of China. 


4. Accompaniment 


Accompaniment—where foreigners escort threatened leaders 
of human rights organizations, trade unions and peasant 
Organizations, and maintain a watchful presence at 
demonstrations and in the workplace—is a technique first 
introduced into the human rights movement in Gautemala in 
1985 by PBI, Peace Brigades International. PBI was founded in 
Canada in 1981 by veterans of the Gandhian movement for 
non-violent change, and is modeled in part on the Shanti Sena— 
Gandhi’s “peace army’—that worked to try and stop Hindu- 
Muslim violence in post-independent India.* PBI, which had 
been operating in Gautemala since 1983, was convinced that 
Nineth de Garcia, President of GAM, would be murdered— 
about a dozen GAM members had been killed since the group 
was founded—and that human rights work in Guatemala would 
have to stop unless some means was found to provide at least 
a modicum of protection for the defenders. Accompaniment 
began with GAM and was then extended to Amilcar Mendez of 
CERJ (Ethnic Communities United in Total Equality), and to 
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other human rights leaders. In 1987 it was introduced into El 
Salvador, and this past year it was extended to Sri Lanka, Since 
the program began, more than 275 volunteers have served in 
Central America, with volunteers serving stints of from two 
weeks to over 18 months. All PBI volunteers are training in 
non-violence, all are committed to political “neutrality” for the 
period of their service. They serve as human shields and, 
especially, as watchful eyes and ears armed with only a camera. 
During this period, they are prohibited from engaging in solidarity 
work themselves. The theory behind accompaniment—which- 
seems to have been validated by praxis—is that the authorities 
and the paramilitary will hesitate before trying to kill or disappear 
human rights activists in the presence of foreign witnesses. The 
technique is, of course, costly, and PBI volunteers can only 
provide cover for a small number of leaders. As a consequence, 
GAM has tried to operate its own program of accompaniment— 
with volunteers who do not get the same intensive training as 
that offered by PBI—to have additional “peace bodyguards” on 
call. 

One interesting variant on the accompaniment technique 
was recently tested in Guatemala by former PBI volunteers. It 
involved leafleting tourists in Guatemala, informing them of a 
Strike that was taking place, and asking that they go to the 
factory to provide a foreign and visible presence, so that the 
authorities would be reluctant to send in good squads to crush 
the strike. And apparently, as long as large numbers of foreign 
tourists did stand a vigil, no action was taken against the strikers. 
But the vigil could only be sustained for a short period and the 
strike was busted after the tourists were gone. Discussions are, 
however, underway to explore this strategy further. 


5. Using International Procedures and Arenas 


International human rights bodies and procedures are not 
particularly suited, at present, for providing protection to human 
rights defenders in that they tend to deal with “patterns of gross 


PBI was the outgrowth of a conference that brought together Shanti Sena veterans, 
the World Peace Brigade, and representatives of other nonviolent and social 
movements from three continents. For more information, see: Larry Lack, “Peace 
Brigades International’, 1990; and HRI Latin American Directory, 1990, p. 105. 
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violations” more than individual cases. They also meet at fixed 
times and with fixed agendas. Still in general terms, the UN 
Commission and Sub-Commission, the Human Rights 
Committee, the Inter-American and European Commissions have 
been able to be utilized to some extent to a least spotlight the 
threat faced by human rights defenders. The Torture Committee 
set up under the Torture Convention may be able to do more. 
Particular interesting is the Committee which operates under 
the European Convention Against Torture, which gives 
Committee members the right to investigate any place of 
interrogation or incarceration at any time without warning, and 
there is an initiative under way to try and have a similar 
Convention adopted in Latin America. The African Commission 
on Human and Peoples’ Rights, which is still working out its 
modus operandi, might also be able to work out a method for 
intervening (perhaps through Good Offices or the personal 
diplomacy of its President) on behalf of threatened defenders. 

In this regard, one UN effort bears noting. In 1984, the UN 
Commission on Human Rights established a Working Group on 
Defenders, which goes under the cumbersome name of the 
“working group to draft a declaration on the right and 
responsibilities of individuals, groups and organs of society to 
promote and protect universally recognized human rights and 
fundamental freedoms”. The Working Group, which has been 
meeting annually for a week just prior to the Commission’s 
annual meeting, has been making slow progress, hampered in 
its first years by East-West tensions. However, its charge is not 
to come up with new rights, but simply to draw together those 
rights which are already accepted and are relevant or have a 
bearing on providing protection to defenders. At present, China, 
India and the Philippines seem to be the countries most resistant 
to making progress on the draft. But with the ending of the Cold 
War, it is likely that a draft Declaration will be completed over 
the next two to three years. 

One should also note that at the last session of the 
Commission on Human Rights, a resolution was adopted, entitled 
“Co-operation with Representatives of United Nations Human 
Rights Bodies”, (Res. 76/1990), which affirmed that 
representatives of the UN’s human rights bodies engaged in 
studying human rights situations or certain aspects of human 
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rights violations must take an even-handed approach in the 
gathering of information and, to this end, they require 
unhampered access to private individuals or groups—and that 
anyone wishing to impart pertinent information to the United 
Nations should not feel inhibited from doing so by fear of 
intimidation or reprisal. It also noted that private individuals 
and groups should feel free to avail themselves, without fear of 
intimidation or reprisals, of various UN procedures, and 
expressed concern about those who have been subjected to 
harassment, ill-treatment and detention or imprisonment for so 
doing; about family members of defenders who have been 
subjected to similar treatment; and about reports that relatives 
of disappeared persons, when seeking to clarify the fate or 
whereabouts of the victims through the appropriate channels 
have frequently been subjected to reprisals as have the 
organizations to which they belong. The resolution then affirmed 
that the UN should take steps to prevent harm to those who turn 
to the Organization for help on human rights concerns, recalled 
a resolution (1988/34) in which it urged Governments to take 
Steps to protect the families of disappeared persons against any 
intimidation or ill-treatment, and called on Governments: (1) to 
allow unhampered contacts between private individuals and 
representatives of UN bodies, and to remove all legal and 
practical obstacles which would unduly prevent or discourage 
such contacts from taking place; (2) to condemn all acts of 
intimidation or reprisal, in whatever form, against private 
individuals or groups who seek to co-operate with the United 
Nations and representatives of UN human rights bodies . . .;(3) 
requests all representatives of UN human rights bodies reporting 
on violations to (a) take urgent steps, in conformity with their 
mandate, to help prevent the occurrence of intimidation or 
reprisal; and (b) to devote special attention to the question in 
their respective reports to the Commission or the Sub- 
Commission; and (4) requests the Secretary-General to submit 
to the Commission at its 47th session any available information, 
for all appropriate sources, on reprisals against witnesses or 
victims of human rights violations. 

This resolution not only offers considerable legitimacy to 
the work of human rights defenders, it also opens up some 
possible additional avenues of protection, especially the request 
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to the Secretary General to report or actions which have 
threatened or were intended to intimidate human rights defenders. 


II. The Strategy of Quiet Diplomacy 


We know that, in many instances, what is important in 
saving the lives of human rights defenders, or stopping their 
torture, is the quiet diplomacy of governments with influence 
on the authorities in the country in question. Governmental 
power—especially the threat of economic or political sanctions— 
can be effective in situations where violating governments are 
not sensitive to, or will not be moved by, simply a flood of 
letters from Amnesty International, or even international media 
focus on their violations. At a meeting in Crete last summer, 
Luis Perez Aguirre of SERPAJ-Uruguay recounted that, when 
he was arrested and was in danger of being tortured, what saved 
him was the intervention of the Canadian government. Human 
rights organizations must, therefore, be able to get governments 
to act wherever possible to provide protection for defenders. 

In many instances, particularly as human rights organizations 
have become more professional, more legitimate (at least with 
democratic governments), and with increasing access to those 
in power in these democratic governments, such NGOs— 
particularly international human rights NGOs—have been able 
to complement their public exposure strategy with a quiet 
diplomacy strategy. That is, they have been able to approach 
governments in private to ask them to act, whether privately or 
publicly. 

The impact of quiet diplomacy, because of its very nature, 
is—of course—difficult to evaluate: that is, it is hard to estimate 
its impact. Yet increasingly, human rights NGOs have practiced 
a mix of trying to directly pressure offending governments 
through public exposure while simultaneously trying to stimulate 
influential governments to exert pressure behind the scenes, 
which may itself require that the human rights NGO practice 
quiet diplomacy. 

The one human rights organization that has always pursued 
quiet diplomacy—and only rarely engaged in public exposure 
tactics—is the International Committee of the Red Cross, which 
has thereby protected its access to large numbers of political 
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prisoners and to even highly repressive governments. Were the 
ICRC the only human rights operating, or were all human rights 
NGOs using only ICRC tactics, it is unlikely that governments 
could be moved to moderate their repressive tactics. But, when 
combined with the public exposure strategy, public diplomacy 
may be very effective. 

The targets of the quiet diplomacy may be governmental 
authorities, but they may also be members of the United Nations 
human rights bodies (Commission or Sub-Commission 
representatives, representatives of the Human Rights Committee 
or the Torture Committee), or officials of such regional human 
rights bodies as. the Inter-American Commission, the European 
Commission or the African Commission on Human Rights. 
International human rights NGO’s may also try to approach and 
work with key people in the European Community and European 
Parliament, the Commonwealth Secretariat, or the Conference 
on Security and Cooperation in Europe. The issue is and has 
been—how to get those with enough political clout to make a 
difference—to act in such a way as to make a difference soon 
enough. 


Il. Technical and Infra-Structural Support and Solidarity 


The third and last strategy I want to discuss—which for 
want of better language I have called “technical and infra- 
Structural support and solidarity—is one that has involved a 
range of diverse tactics. These have included, for example: 


(a) invitations extended to human rights defenders on the 
frontlines to be visiting professors or visiting fellows at prestigious 
universities. Justice Ebua Lihau, former Chief Justice of Zaire, 
and, in 1985 one of the main critics of Mobutu, was then in 
internal exile and very ill, when an invitation to come to Harvard 
as a visiting scholar made it possible to get him out of the 
country. This year, Gibson Kuria of Kenya, in danger of arrest, 
was able to take shelter at the US Embassy and then to leave 
the country with a similar invitation from the Human Rights 
Program at Harvard Law School. On other occasions, invitations 
to human rights defenders in great danger provide them with 
the chance to get out of the compression chamber and out of the 
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sun-sights for a few months at least. While abroad, they have 
the chance to make new contacts or renew old ones, to gather 
support abroad, so that when they go back home, their mantle 
of foreign protection may be a little thicker. 


(b) in like manner, invitations to human rights defenders to 
attend international meetings, such as this Congress, may also 
be helpful. It means that more people know about them and 
their work; it means that they are given greater legitimacy; and 
while it is not equivalent to a bullet-proof vest, it means that a 
government may pause knowing that the arrest or killing of a 
defender who is internationally known cannot be done with 
impunity. 


(c) when defenders are, however, arrested, international human 
rights NGOs have been—in some instances—able to provide 
them with direct or indirect legal assistance, and sometimes to 
extend financial assistance to their families, which might also 
be at risk. For a great many years, the International Defense 
and Aid Fund of Southern Africa has raised money to make it 
possible for anti-apartheid activists to get the legal assistance 
necessary in proceedings that have sometimes dragged on for 
years. Soviet human rights defenders have also received financial 
and legal support from abroad. Natan Scharansky’s lawyer, for 
example, was Erwin Cotler, a law professor at McGill University 
in Canada. Amnesty International has a fund which can be used 
to provide humanitarian assistance to political prisoners and 
their families. 


(d) finally, let me mention a technique that has been introduced 
by the International Human Rights internship program and been 
widely immidated by others—the sending of young college 
graduates to work with human rights NGOs abroad. While not, 
perhaps, an intentional objective of the program, foreign interns 
have—to some extent—worked in the same way as 
“accompaniment” —providing a foreign presence. But equally 
or more important, it has made the work of frontline 
organizations better to known to those outside, and developed 
ties of solidarity and support with those outside that can be 
called on in times of crisis. It means that, if something happens, 
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there are people in other countries predisposed to act on behalf 
of threatened defenders. Recently, the international internship 
program has shifted its terms of reference, supporting not student 
internships, but to an increasing extent, staff exchanges and 
technical assistance to organizations. The effect, in terms of 
defending the defenders, is however similarly enhanced, and 
may be to a greater degree. 


What More Can Be Done to Provide Protection to Defenders? 


This examination of what has been done leads, now, to the 
difficult question—what more can be done that is not already 
being done to protect human rights defenders and beleagured 
NGOs. I have, in this regard, a few modest suggestions to 
propose as a way of opening the discussion on this issue. 


1. Continuous Monitoring rather than Crisis Orientation 


First, it appears that in the international human rights 
movement, there is a need for better and more continuous 
monitoring of the situation of human rights defenders. That is, 
the human rights movement is still exceedingly crisis oriented. 
This is, perhaps, an inevitable outcome of limited resources. 
Human rights NGOs can only focus attention on a limited 
number of situations at any given time, and they tend therefore 
to be the crisis situations. Yet, this means that human rights 
NGOs are always reactive and often unprepared when a crisis 
develops. There has to be a way—some informal division of 
labor between international NGOs perhaps—of keeping the work 
of human rights NGOs and their leaders always in focus, even 
it cannot always be in the forefront at all times. And still more 
efforts must be put into building ties of solidarity, not only 
between north-south, but also—perhaps especially—between 
NGOs in the south with other NGOS in the south. Such 
partnerships, alliances, bridges or solidarity—call them what 
you will—can then be activated in crisis time, but they must be 
built and maintained even in non-critical periods. 


2. An Association of Human Rights Defenders 


This leads to the possibility of considering the establishment 
of an association of human rights defenders as a mechanism for 
increasing protection. A number of years ago, there was one 
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attempt (within the UNESCO framework) to establish an 
association of human rights educators. That effort failed for a 
variety of reasons, perhaps because the movement was not well 
enough developed yet. Now, however, I believe that such an 
effort might be possible, but generalized beyond educators to 
human rights activists. And, this World Congress might be able 
to provide the framework in which such an association—a trade 
union or at least a union of human rights defenders—might be 
establiehd. it is, in any event, a proporal I would like to put on 
the table for consideration. 


3. A High Commissioner or Ombudsman for Human Rights 


At a rather more ambitious level, with the changed 
international environment, it might be possible to consider a 
proposal made many years ago by the Government of Costa 
Rica, to establish a new international mechanism: a High 
Commissioner (or Ombudsman for Human Rights)—an Office 
that had the authority for rapid intervention on behalf of 
threatened individuals and groups. Failing that, one should at 
least attempt to push for a greater role of such officials as the 
Secretary General of the United Nations, who has never to the 
best of my knowledge used his Good Offices to intervene on 
behalf of human rights activists in danger; or the Chairpersons 
of the UN Commission and Sub-Commission, or relevant 
officials of the regional human rights bodies. In this regard, one 
should also note the anomaly that, at present, the only regions 
of the world which do not have human rights machinery are 
Asia and the Middle East. The time may be auspicious to devote 
greater efforts to exploring the possibilities of Asian and Middle 
Eastern human rights bodies. 


4. Greater Access to International Machinery for Human Rights 
Defenders 


A fourth tactic to consider is how to provide greater access 
to international human rights bodies to human right NGOs, 
especially national NGOs. At present, the United Nations and 
its organs are remote from many national human rights NGOs 
not merely because of the distance, or the cost of attending UN 
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meetings, or even the lack of information about what is 
happening in those august bodies—although all of these are 
critical factors—but also because the UN structure is such that 
only international NGOs have Consultative Status and therefore 
the possibility of fully participating in the work of such organs. 
The UN Working Group on Indigenous Populations (a Working 
Group of the Sub-Commission) which opened itself up to all 
indigenous peoples’ groups, whether or not they had Consultative 
Status, was a radical and innovative departure in this regard. It 
means that such groups have direct access, and are not required 
to have to go through the intermediary of an international NGO, 
which tends to create a paternalistic dependency between front 
line national organizations and international human rights NGOs. 

And, at the regional level, all efforts should be made to 
have the African and Inter-American Commission (and any other 
regional bodies created) recognize the importance of the work 
of, and accord protection to, human rights organization and 
their leaders. 


5. Human Rights Fund for Defenders 


The fifth and last suggestion I have pertains to the possibility 
establishing a human rights fund for human rights defenders. 
This might be used to enable fact-finding missions to be rapidly 
deployed when activists are in threat and a mission might save 
them; or to provide funds for their legal defense, if they are 
arrested; or to provide funds to enable activists to attend 
international meetings of significance. How such a fund would 
be administered, who could draw on it, and when these are 
technical issues that could, I think, be resolved, and might again 
(or could again) be linked to the idea suggested above about an 
association of human rights defenders. 

None of these ideas will, of course, provide the ultimate 
protection and human rights defenders will always be at risk 
because challenging those who wield power is always dangerous. 
It, however, behooves us to try and do out utmost to make it 
impossible for governments to threaten the work of human rights 
organizations and their leaders. 
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MECHANISM FOR IMPLEMENTATION OF 
HUMAN RIGHTS 


National institutions for the promotion & 
protection of human rights 


I.A. Rehman* 


The modern concept of human rights is derived from an 
assertion of two fundamental postulates - that all peoples, 
regardless of the socio-economic stage of their development are 
entitled to self-government and that it is an inalienable right of 
all people to freely elect their rulers and take part in governance. 
The degree to which human rights can be respected in any 
country, therefore, depends on the enforcement in practice of 
these two rights. We have to begin a study of national institutions 
by taking a look at the states attitude towards the International 
Bill of Rights. 

A number of countries have not signed and ratified the two 
covenants on economic, social, cultural, and political rights 
despite having subscribed to the Universal Declaration of Human 
Rights. The list unfortunately includes my country, Pakistan. 
The main reason for not ratifying these covenants seems to be 
the licence allowed to state authorities to interpret human rights 
in the light of their ideologies, popular beliefs, customs and 
social conditions. In the course of the debate on this question, 
that has been going on for years, several arguments have been 


* I.A. Rahman is Director, The Human Rights Commission of Pakistan. 


504 Human Rights: Perspective & Challenges in 1990 and Beyond 


given in support of avoiding a clash between indigenous value 
systems and the international covenants. But we find that in 
many countries indigenous belief and practice are so radically 
opposed to fundamental human rights that any concession to the 
former will permanently deprive the people of the latter. 

I emphasise this point in the light of our experience in 
Pakistan. Our system of separate electorates under which 
Muslims have one electoral list and elect only Muslim members 
of legislatures and non-Muslim citizens have exclusive voters 
lists and elect only members from among their communities, 
violates a fundamental human right as well as an essential pre- 
requisite of democracy. The condition that only a Muslim 
subscribing to a certain belief can be the head of state or 
government falls in the same category. Then we have a Federal 
Shariat Court which can strike down any law, including one 
specifically devised to enforce a human right, on the ground of 
repugnancy to Islam. If the Shariat Bill, which has been the 
Subject to fierce controvercy during the past few months is 
adopted the Shariat Court will get the power to override the 
provisions of the constitution and interfere with the family laws. 
The court has already ruled out land reforms. In the process of 
Islamisation of laws the existing legislation is being revised and 
recently some sections of the Penal Code have been replaced 
with the Islamic law of Qisas and Divat (revenge and 
compensation) which are in flagrant violation of human rights. 
Pakistan has recently ratified the Convention on the Rights of 
the Child subject to the reservation that where the convention 
conflicts with Islamic injunctions, and it does so on many points, 
the state will not respect it. If this trend continues it will be 
impossible to have any respect for human rights in the country. 

It is therefore, necessary to evolve an international consensus 
that fundamental human rights shall be respected in all countries 
regardless of indigenous belief and custom. Otherwise these 
rights will cease to be fundamental and human. Since the question 
I have raised is visible in many Asian and African countries, 
and in Muslim countries in particular, there is need to encourage 
regional efforts to find common solutions. 

It is only after states have accepted the primacy of universal 
human rights that they will strive to bring their constitutions in 
accord with the international standards. The fact that a large 
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number of national constitutions do not incorporate the 
International Bill of Rights is known to all. Again, unfortunately, 
my country is among the defaulters although it contains a chapter 
on fundamental rights. For instance our constitution does not 
recognise a poor person’s right to legal aid at state expense, 
even in the principles of policy (like the provision in the Indian 
Constitution). Likewise torture is forbidden only when it is used 
to extract a confession, leaving a large area where use of torture 
is legally permitted, even enjoined (viz, the penalty of whipping). 

The first task before us therefore is to ensure that state 
constitutions specifically bar legislation violative of international 
bill of rights and empower the judiciary to strike down any law 
or executive action found in violation of it. This in addition to 
the stipulation that a constitution must provide for free and fair 
elections and guarantees for the maximum possible participation 
of the people in governance. Among other things this will involve 
drawing up of election laws that do not discriminate in letter or 
in spirit against the minorities and the disadvantaged groups. It 
will also be necessary to lay down that no laws shall be made 
nor external agreements contracted unless the people affected 
by them have been given freedom to debate them and express 
their views. 

In all developing countries the executive has more authority 
than it should have or needs. But we find it generally concerned 
only with implementing the government decisions, and treating 
the people as subjects. The concept that an executive has a duty 
to test its actions by the yardstick of human rights is unknown 
in many countries. It is with considerable regret that I mention 
the failure of administrative services in my country to point out 
to the political authority the need to reform policies in the light 
of human rights requirements, as was done even by the colonial 
services (viz, the colonial bureaucracy’s successful intervention 
to get the Land Alienation Act passed). Most countries do not 
educate their administrators in human rights requirements. Not 
only this should be done, it is necessary to redefine efficiency, 
progress and good government as values related to respect for 
human rights. If the executive, which is what government and 
even state in most countries means, is not consciously attuned 
to respecting human rights the work of other national institutions, 
in both organised and informal sectors, cannot take off. 
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Besides making the executive more respectful of human 
rights its authority has to be reduced. Wherever the executive 
is not separated from the judiciary it cannot be subject to essential 
checks. In particular the need to bring the working of the police 
under community and judicial control is manifest. 

That of all the national se eaaiptag nett hin ogee is the most 
important instrument for e enforcing human rights is now part of 
belief in all societies. But in many countries the judiciary does 
not have adequate freedom under the constitution to guarantee 
the sanctity of human n rights. For instance, under the Pakistan 
constitution the superior courts can examine the vires of an 
enactment or the legal validity of an executive action only on 
the plaint of an aggrieved party. The concept that broader 
communal or social rights can be agitated is alien to our 
constitution. Even while hearing the famous Benazir Bhutto 
petition for striking down election on non-party basis, the 
Supreme Court spent a great deal of time discussing whether 
the petitioner had a locus standi. The situation can be further 
aggravated if a country has suffered long spells of authoritarian 
rule, as Pakistan has, and where the independence of the judiciary 
has been eroded. Some years ago it was not possible for the 
superior courts even to issue notice to state on habeas corpus 
petitions and things have not improved. They cannot improve if 
judges are not guaranteed security of tenure. The recent removal 
of two judges proves the point. 

An important point relating to the court’s power of judicial 
review is the general attitude towards amendments to the 
Constitution. The myth that parliaments have a right to amend 
the constitution as they like has to be fought in many countries. 
Obviously, the principle to be adopted in line with the tradition 
set by the U.S. courts in particular is that no parliament can 
override the essential spirit of the constitution which represents 
the will of the people as against a limited mandate given to 
legislators. Lack of clarity on this point can lead to situations 
that reduce the basic law to a travesty of right and commonsense. 
For instance, the Supreme Court of Pakistan has ruled that an 
amendment made contrary to the procedure laid down in it or 
passed with fewer than stipulated votes is not valid. Yet courts 
have shrunk from striking down constitutional amendments made 
by dictators and pushed through dubiously elected legislatures 
under duress. 
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In many countries, including Pakistan, we have been 
watching the functioning of Ombudsmen. From Pakistan’s 
experience several deficiencies can be pointed out. The law 
creating the Ombudsman’s office does not even mention human 
rights. Executive actions can be challenged, and that too in a 
restricted area, only if they are done outside the law or if found 
malafide. 

As regards non official institutions, one must begin with 
political parties. If political parties in their organisations reflect 
the social, ethnic or class prejudices of the state structure or 
constitution, as they do in Pakistan, they cannot struggle for 
human rights. Their manifestos and party platforms are bound 
to be targeted not at the masses, whose basic rights need to be 
protected, but at powerful pressure groups. They have to be 
persuaded to evolve programmes designed to promote public 
awareness of human rights and to ensure their implementation. 

Unfortunately, the media in most countries by and large 
does not accept responsibility for educating the people in their 
rights and in showing the means of their realisation. That it has 
to contribute positively to the process of human sights education 
and enforcement goes without saying but one cannot ignore the 
problems in countries where the electronic media is controlled 
by governments and the press is dominated by privileged groups. 
In either case human rights, especially those in conflict with 
proprietorial interests, cannot be enforced. Effective guarantees 
of the freedom of the media is thus a basic requisite for the 
promotion of human rights. The media is, like the judiciary that 
national institutions on the correct functioning of which the 
efficacy of other institutions concerned with human rights 
depends. 

Many would like to place a country’s education system, 
taken as a Single institution, higher than the media. The need to 
introduce study of human rights in educational courses is widely 
recognised and some steps have been taken even in countries 
like Pakistan. While this question is important an equally, if not 
more, important issue is that of overall educational orientation. 
What is the attitude towards the various subjects in humanities 
and sciences is relevant to the rise of human rights values in a 
particular society. If history books divide humanity between 
chosen people and ideological heretics, if children are taught to 
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view people, especially foreigners, not as human beings but as 
permanent friends and enemies, and if science subjects are taught 
without fighting superstition and dogma, those receiving 
education will remain illiterate as far as respect for human 
dignity, and basic rights is concerned. 

Finally, there are non-government organisations - bar 
councils, bar associations, human rights bodies, associations set 
up to protect the rights of minorities, women, children, labour, 
etc. Their working is the subject of discussion in other committees 
and their deliberations should yield practical recommendations. 
But two points need to be made here. First, the effectiveness of 
NGOs depends on the willingness of state machineries to 
sincerely accept their role and to extend them access to 
government institutions and sources of information. Second, these 
NGOs must learn to operate within national networks. 


Conclusions and Recommendations: 


1. Respect for human rights demands a socio-political 
environment in which deviation from the principles of 
participatory democracy is not possible and the interests of the 
individual or ethnic/economic/social groups are not subject to 
the whim of state or interests of dominant ethnic/economic/ 
social groups. Wars, poverty and social stratification must be 
eliminated as major obstacles to the rise of an order based on 
human rights. 

2. In order to create such an environment all constitutions 
must specifically provide that: 


a) All laws conflicting with the International Bill of Human 
Rights will be held ultra vires; 

b) all laws and practices allowing political or social 
discrimination or discrimination in services or political offices 
on the ground of belief, sex, ethnicity or economic status will 
be invalid; 

c)all restrictions on the rights of courts to deal with issues 
of social interest will be invalid; 

d) such human rights as are included in principles of policy 
will be enforceable by courts; 

e) legislation affecting a particular ethnic/social group will 
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not be adopted without the concurrence of that group and all 
external agreements will be subject to ratification by parliaments 
after a proper public debate; 

f) election laws and practices that put the less-privileged 
groups at a disadvantage wili be forbidden under law; 

g) Indigenous ideologies/customs/beliefs shall not override 
universal human rights. 


3. The executive must be made not only subject to law but 
also to human rights values, and in particular: 


a) the executive must be separated from the judiciary; 

b) the administators should receive training in human rights 
enforcement. 

c) and the working of the police must be brought in 
accordance with international standards. 


4. The judiciary must be strengthened by guaranteeing the 
judges security of tenure and freedom from executive’s 
intervention; 


a) the courts should be encouraged to deal with public 
interest litigation; 

b) the right of the poor to free legal aid and equality before 
law should be guaranteed; 

Cc) separate superior court benches should be set up to hear 
cases of human rights violation/denial; 


5. An autonomous national human rights commission should 
set up in each country to monitor violations and to examine all 
legislation and exeucitve acts, legal and social and practices; 


6. The media must be democratised and made subject to public 
control. The professionals in the media should be guaranteed 
freedom from owners’ dictates that violate human rights. 


7. Educational courses should be purged of materials that 
preach ideological/racial/social superiority of some over others 
or breed hatred for any human beings, besides offering education 
in human rights; 
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8. NGOs must be given right of access to information and 
provided all facilities to monitor human rights violations in 
government departments, prisons, educational institutions, 
factories, and commercial establishments. 


9. The rights to peace and development should be raised to the 
status of the more fundamental rights and wastages on defence 
must be reduced. 
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MECHANISMS FOR IMPLEMENTATION: 
PROMOTION AND PROTECTION OF 
INTERNATIONAL HUMAN RIGHTS 
THROUGH OMBUDSMAN SYSTEM 


Mark A. Roy* 


1. Origin and Development of Ombudsman System Around 
the Globe 


1. The Ombudsman System, which originated in Sweden as 
far back in 1809, designed to protect the rights of citizens against 
the abuses of powers by public oficials in the Government, has 
now spread among many countries in practically every Continent 
of the World. Today, Ombudsman means “Mediator” who 
attempts, through mediation, negotiation or conciliation 
procedures, to resolve all kinds of grievances of the people 
aginst officials or others in the private sector, such as academic 
institutions business organizations, hospitals and health care 
insitututions and mass media-press, radio and television stations. 


2. According to the International Ombudsman Institute in 
Edmonton, Alberta, Canada, Ombudsman System exists in some 
44 states or territories around the globe at the federal/national, 
state/provincial, county, city and municipal levels (See Annex 
A). 


° Dr.Roy is Advocate, Administrative Justice in the United Nations and President, 
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3. The “winds of democracy” blowing fast in recent years are 
evidently giving birth to Ombudsman System in every region of 
the globe. Thus, Ombudsman System is increasingly becoming 
an integral part of the libral constitutions of the emerging 
democractic states in Eastern Europe, Souther Africa and Latin 
America. 


4. In Eastern Europe, Poland appointed its first Ombudsman 
in 1988. Hungary has incorporated the Ombudsman System in 
its new constitution and is expected to appoint its first 
Ombudsman in 1990. Czechoslavakia and Yugoslavia are 
considering the feasibility of establishing Ombudsman System 
in their countries. 


5. In Southern Africa, the new democratic constitution of 
Namibia, which the United Nations lawyers helped to prepare, 
has incorporated the Ombudsman System therein with 
extraordinary powers. Hopefully, South Africa may have an 
Ombudsman System when it becomes a truly democratic state. 


6. In Latin America, Guatemala and the City of Buenos Aires 
in Argentina have recently appointed Ombudsmen. Chile and 
Costa Rica are also considering the feasibility of establishing 
Ombudsman System in their countries. 


7. Besides, the Government of Canada is reportedly exploring, 
through the international Ombudsman Institute, the feasibility 
of establishing Ombudsman System in the French speaking states 
in Africa, as well as in other states in Latin America and in the 
Caribbean Region. 


8. The International Ombudsman Institute has actively been 
engaged in promoting the idea of Ombudsman System by 
encouraging the establishment of regional Ombudsman institutes. 
Presently, there exist several regional Ombudsman institutes, 
namely: 


European Ombudsman Institute in Vienna, Austria 
Latin American Ombudsman Institute in Caracas, Venezuela 
Caribbean Ombudsman Institute in Bridgetown, Barbados 


9. The European Parliament has established a Petitions 
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Committee which will perform an Ombudsman funtion regarding 
supranational administrative decisions and actions. 

10. The English speaking states in Africa, having Ombudsman 
System in their own countries, have been exploring the feasibility 
of establishing an African Ombudsman Institute, possibly in a 
country in East Africa. 


11. There is, however, no Asian Ombudsman Institute, even 
though several Asian states have Ombudsman System. The 
Honourable Justice T.S. Misra, Lok Ayukta (Ombudsman) of 
Bihar State in India, is a Member of the Board of Directors of 
Ithe International Ombudsman Institute, representing the Asian 
Region. Perhaps, sometime in the furture, all the states or 
territories in the Asian region, having Ombudsman System may 
consider the feasibility of Establishing an Asian Ombudsman 
Institute in order to promote the idea of Ombudsman System in 
all other states or territories in the Asian Region. 


II. Ombudsman System in the Public Sector 


12. The United Nations Organization considers the Ombudsman 
System as an important institute designed to promote and protect 
international human rights as proclaimed in the United Nations 
Universal Declaration of Human Rights, as well as in numerous 
covenants, conventions, declarations and resolutions adopted by 
the United Nations, United Nations Educational, Scientific and 
Cultural Organization (UNESCO _ and International Labour 
Organization (ILO). 


13. Following the establishment of the United Nations in 1945, 
the Ombudsman System has rapidly spared among the new 
nations in the Third World, by virtue of their having incorporated 
the United Nations Universal Declaration of Human Rights into 
their constitutions as their Bill of Rights. Consequently, there 
has been a substantial expansion of the functions of Ombudsman 
System in the modern world, beyond the functions of the classical 
Ombudsman System as originated and developed in the 
Scandinavian countries, 


14. According to the Directory of the International Ombudsman 
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Institute, there are some 40 categories of Ombudsman in 44 
countries, performing a variety of functions (See Annex B). 
15. In the United States of America, there are some 35 
Ombudsman at state, country, city and municipal levels. Besides, 
there are some 13 Ombudsmen, with different functional titles, 
at the federal level. Thus, there exists a United States Association 
of Ombudsman, comprising Ombudsmen in the Public Sector. 
Federal Ombudsmen are: 


Ombudsman for Army Material Command in the Department 
of Defence 

Solicitation Ombudsman for the Army Communications- 
Electronics Commands in the Army Material Command, 
Department of Defense 

Family Ombudsman in the Department of Navy, Department 
of Defense 

Ombudsman for “Stars & Stripes” Newspaper in the 
Department of Defense 

Ombudsman for Food and Drug Aministration in the 
Department of Health and Human Services 

Taxpayer Ombudsman in the Internal Revenue Service, 
Department of the Treasury 

Ombudsman for Secret Service in the Department of the 
Treasury 

Asbestos Ombudsman in the Office of Small and 
Disadvantaged Business Utilisation, Environmental Protection 
Agency 

Hazardous Waste Ombudsman (under Resource 
Conservation and Recovery Act), Environmental Protection 
Agency 

Ombudsman for the Division of Federal Savings and Loan 
Insurance in the Federal Deposit Insurance Corporation 

Ombudsman for Small Business Administration 

Ombudsman for Information Agency-Voice of America 

Minority Business Ombudsman in the Department of 
Administrative Sciences 


16. Besides, three quasi-pubic federal agencies have also 
established Ombudsman System, namely: 
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Panama Canel Commission 
Pension Benefit Guarantee Corporation 
Smithsonian Institution 


17. The multiplication of functions of Ombudsmen in the modern 
world clearly demonstrates that the Ombudsmen under different 
functional titles are actively engaged in promoting and protecting 
the civil, political, economic, social and cultural rights of people 
all around the globe, as set forth in the international instruments 
on human rights adopted by the United Nations, UNESCO and 
[LO. 


III. Ombudsman System in the International Organizations 


18. International Organization, comprising Member-States, are 
administered and operated by people of different races, 
aationalities, cultures and sexes. As in any human institution, 
here are all kinds of staff-management within the United Nations 
System have established Ombudsman System, namely one-person 
Ombudsman System in WHO, UNESCO, IMF, and the World 
Bank, and Ombudsman Panels in UNHCR, UNDP and UNICEF, 
in order to resolve all kinds of staff-management disputes through 
mediation, negotiation or conciliation procedures, rather than 
compelling the aggrieved staff members to pursue formal appeals 
procedures, which are undoubtedly time consuming, costly and 
demoralizing, thus adversly affecting the harmonious functioning 
of the organization concerned. 


19. There does not, however, exist an Ombudsman System in 
the United Nations at Headquarters in New York or at United 
Nations offices around the world. This author, while serving as 
Chairman of the Legal Committee of the United Nations Staff 
Council in 1984, made a proposal, through the Staff Council, to 
the Fifth Committee of the United Nations General Assembly 
at its 39th session in the Fall of 1984 for the establishment of 
an independent Office of Ombudsman in the United Nations. 
The proposal was primarily designed to resolve all types of 
staff-management disputes in the first instance through informal 
judicious negotiation, mediation or conciliation procedures, thus 
avoiding or minimizing the contestable administrative decisions, 
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or the need for persuing formal appeal procedures through quasi- 
judicial and judicial bodies in the United Nations. Evidently, 
the formal appeal procedures have been costing the United 
Nations some millions of dollars every year (approximately 
$100,000 per case- $50,000 before any quasi-judicial body, and 
$50,000 before the United Nations Aministrative Tribunal), 
demoralizing hundreds of devoted and loyal staff members 
involved in often unnecessary and protected litigation with the 
Administration, thus adversely affecting the “higher standards 
of efficiency, competence land integrity” required of them under 
Article 101 of the Charter of the United Nations, and above all, 
damaging the credibility and integrity of the United Nations. 


20. The Staff Proposal was accepted, in principle, by Secretary- 
General of the United Nations, as well as by the Joint Inspection 
Unit, Fifth Committee and the General Assembly at its 39th, 
40th and 42nd sessions. Regrettably, the General Assembly did 
not take any final action on the Staff and the Administration on 
the modalities of the appointment of an Ombudsman at 
headquarters. 


21. Thus, on 24 October 1990 (United Nations Day), this author 
again presented a revised proposal entitled: Violations of Human 
Rights and Administrative Injustices in the United Nations: 
Desirability of Establishing an Office of Ombudsman in the United 
Nations to the Secretary-General in the United Nations, as well 
as to selected memers of Ithe Fifth Committe of the General 
Assembly at its current 45th session. It is not known at this time 
what action, if any, will be taken by the General Assembly on 
the recommendation of the Fifth Committee at the current session. 


22. it is indeed most disappointing to observe that those 
members-States of the United Nations having Ombudsman 
System in their own countries have not yet found it prudent to 
establish an Ombudsman System within the United Nations itself. 
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IV. Ombudsman System in the Private Sector 


23. Perhaps, the United States of America is the only country 
in the world having a large number of Ombudsmen in the private 
sector, particularly in the academic institutions, business 
corporations, hospitals and health care institution and mass 
media-press, radio and television stations. Thus, there exist 
several national associations of professionals engaged in the 
Ombudsman functions in the private sector, namely: 


University and College Ombudsman Association, comprising 
Ombudsmen at some 100 Universities and Colleges 

Corporate Ombudsman Association, comprising Ombudsmen 
at some 200 corporations 

National Society of Patient Representatives, comprising 
Representatives of Patients or Patients Advocates in some 
hundreds hospitals 

National Association of State Long-Term Care Ombudsman 
Programs, comprising some hudreds of Ombudsman at State 
Long-Term Care Institutions 

Organization of News Ombudsmen, comprising Ombudsmen 
at some 70 major Newspapers, Radio and Television Stations. 


24. The development of Ombudsman System in the private 
sector, particularly in the United States of America, demonstrates 
that Ombudsmen under different functional titles in the private 
sector are also actively engaged in the promotion and protection 
of civil, political, economic, social and cultural rights of people, 
as set forth in the international instruments on human rights 
adopted by the United Nations, UNESCO and ILO. 


25. The successful Ombudsman System in the private sector in 
the United States of America may serve as a model for other 
states to follow in order to promote and protect international 
human rights in the private sector. 


V. Conclusion 


26. The Ombudsman System in the public and private sectors 
is clearly designed to promote and protect international human 
rights. It is, therefore, imperative for all states, not yet having 
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Ombudsman System, to seriously consider the feasibility of 
establishing an Ombudsman System in their own countries in 
order to promote and protect the international human rights 
through Ombudsman System in the public and private sectors. 


27. While the International Ombudsman Institute in Canada and 
the regional Ombudsman institutes in Europe, Latin America 
and Caribbean region have been playing important role in 
promoting the idea of Ombudsman System throughout the world, 
United Nations Centre for Human Rights in Geneva could also 
play greater role in promoting the idea of Ombudsman System 
in all those states, not yet having Ombudsman System in their 
countries, and thereby contribute to the promotion and protection 
of international human rights among all Nations and People of 
the world. 
Annex A 
THE INTERNATIONAL OMBUDSMAN INSTITUTE, 
ALBERTA, CANADA 
Directory of Ombudsmen and International Ombudsman 
Offices (Revised to October 1990) 
(Number of Ombudsmen at different levels of Government 
in 44 States/Territores) 


State/Territory National/Federal State/Provincial County  City/Municipal 


Australia 
Austria 
Barbados 
Bophuthatswana 
Canada 
Cook Islands 
Denmark 

Fiji 

Finalnd 
France 
Germany 
Ghana 
Guyana 
Hong Kong 
Iceland 
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1 
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India 

Israel 

Italy 

Jamaica 
Licchtenstein 
Mauritius 
Namibia 

The Netherlands 
New Zealand 
Nigeria 
Norway 
Pakistan 


> 1 


=a Pe NON RR RK kK | 


Papua New Guinca3 
The Philippines 1 
Poland 1 
Portugal 4 
Solomon Jslands 1 
Spain B, 
Sri Lanka 1 
Sudan 1 
Swaziland 1 
Switzerland e 
Tanzania 2 
Trinidad & Tobagol 
Uganda 1 
United Kingdom 8 
United States a 
Zambia 1 
Zimbabwe 1 
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Annex B 


THE INTERNATIONAL OMBUDSMAN INSTITUTE, 
ALBERTA, CANADA 

Directory of Ombudsmen and International Ombudsman Offices 
(Revised to October 1990) 

Diverse functional titles of Ombudsmen in 44 States/Territories 


Australia 


Commonwealth Ombudsman and Defense Force Ombudsman 
Deputy Commonwealth Ombudsman and Deputy Ombudsman, 
Freedom of Information Matters 

Ombudsman (New South Wales, NOrthern Territory, South 
Australia, Tasmania Victoria) 

Executive Member, The Privacy Committee (New South Wales) 
Parliamentary Commissioner for Administrative Investigations 
(Queensland and Western Australia) 

Austria 

Ombudsman 

Bophuthatswana 

Ombudsman 

Canada 

Commissioner of Official Languages (Federal) 

Privacy Commissioner (Federal) 

Information Commissioner (Federal) 

Federal Correctional Investigator (Federal) 

Royal Canadian Mounted Police, External Review Committee 
(Federal) 

Ombudsman (Alberta, British Columbia, Manitoba, New 
Brunswick, Nova Scotia, Ontario, Saskatchewan) 

Protector of Citizen (Quebec) 

Public Complaints Commissioner (Ontario) 

Parliamentary Commissioner (Nefoundless) 

Cook Island 

Ombudsman 

Denmark 

Parliamentary Ombudsman 

Consumer Ombudsman 

Fiji 

Ombudsman 
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¥inland 

Parliamentary Ombudsman 

Chancellor of Justice 

Frnace 

Mediator of the Republic 

Mediator of Paris 

Germany (Federal Republic of Germany) 

Chairman, Federal Petitions Committee of the Deushcer 
Bundestage 

The Defence Commissioner of the German Bendestag 
The Citizen’s Delegate 

Commissioner for Data Protection 

Ghana 

Ombudsman 

Guyana 

Ombudsman 

Hong Kong 

Commissioner for Administrative Complaints 

Iceland 

Ombudsman 

India 

Lok Ayuki (Andhra Pradesh, Bihar, Maharashtra, Uttar Pradesh 
(Ombudsman) 

Israel 

State Comptroller and Public Complaints Commissioner 
Ombudsman 

Ombudsman-Municipal (Four) 

Military Soldiers’ Complaints Commission 

Ministry of Police 

Italy 

Ufficio del Difensore Civicio (Nine Regions) 
Jamaica 

Ombudsman 

Liechtenstein 

Ombudsman 

Mauritius 

Ombudsman 

Namibia 

Ombudsman 

The Netherlands 
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National Ombudsman 

Deputy Ombudsman 

Municipal Ombudsman (Two) 
New Zealand 

Chief Ombudsman 

Ombudsman 

Nigeria 

Chief Commissioner 

Norway 

Stortingets Ombudsman for Foraltningen 
Ombudsman for Forsvaret-Military 
Children’s Ombudsman 

Consumer Ombudsman 

Pakistan 

Ombudsman 


Papua New Cuinea 

Chief Ombudsman 

Tanodhyana (Ombudsman) 
Poland 

Ombudsman 

Portugal 

Provedor de Justica 

Deputy Ombudsmans 

Conselho de Imprensa 

Solomon Islands 

Ombudsman 

Spain 

El] Defensor del Pueblo 
Asssociate Ombudsman (Two) 
Sri Lanka 

Parliamentary Commissioner of Administration 
Sudan 

Chairman, Administrative Control Committee 
Swaziland 

Ombudsman 

Sweden 

Administrative ChiefOmbudsman 
Parliamentary Ombudsman(Three) 
Consumer Ombudsman 
Chancellor of Justice 

Competition Ombudsman 
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Equal Opportunities Ombudsman 

Ombudsman Against Ethnic Discrimination 

Press Ombudsman 

Switzerland 

Ombudsman (Federal) 

Ombudsman (Zurich, Basel-Stadt) 

Tanzania 

Chairman, Permanent Commission of Enquiry 

Chairman, Commission for the Enforcement of the Leadership 
Code 

Trinidad and Tobago 

Ombudsman 

Kingdom 

Parliamentary Commissioner for Administration-Health Services 
Commissioner 

Local-Ombudsman and Chairman for the Commission for local 
Administration in England 

Local Ombudsman and Vice Chairman-Local Administration in 
England 

Commission for Complaints and Parliamentary Commissioner 
for Administration 

Commissioner for Local Administration in Scotland 
Commissioner for Local Administration in Wales 

Police Complaints Board for Northern Ireland 

Ombudsman, Insurance Ombudsman Bureau 

Lay Observer, Royal Court of Justic 

United State of America 

Ombudsman (Alaska, Hawali, lowa, Nebraska) 

Ombudsman- County (Seven) 

Ombudsman-City (Five) 

Ombudsman-Municipal (Four) 

Ombudsman for Children’s Memorial Hospital, Chicago, [linois 
Long-Term Care Ombudsman, Topeka, Kansas 

Ombudsman for Mental Health and Mental Retardation, St.Paul, 
Minnesota 

Ombudsman for Corrections (Minnesota, Oregon, Kansas) 
Public Advocate, New Jersey 

School Ombudsman 

Zambia 

Investigator-General 

Zimbabwe 


37 


IMPLEMENTATION MECHANISMS 
AT REGIONAL AND 
INTERNATIONAL LEVELS 


Leah Levin* 


Since 1948, with the adoption by the United Nations General 
Assembly of the Universal Declaration of Human Rights, an 
extensive system for the promotion and protection of human 
rights, based on treaty law, has developed at international and 
regional levels. 


International Leval 


For more than 40 years there has been a consistent 
development of standard setting within the UN system which 
has created a body of international human rights law with treaty 
force. This process continues, extending to new sectors of 
society whose rights are perceived to require special and 
additional protection. There are problems implicit in the 
proliferation of human rights instruments. Amongst others, the 
need to ensure consistency with existing instruments. 
coordination between UN and its specialised agencies, the UN 
and regional systems; and implications in terms of resources, 
expertise etc. for translating these standards into practice, thus 
endorsing their credibility. 

This latter consideration is perhaps one of the reasons for 


* Ms. Levin is Director, JUSTICE (British Section of the International Commis- 
sion of Jurists), London. 


Implementation Mechanisms at Regional and International Levels 525 


the dramatic development of promotional activities, and 
procedures for responding to violations. 

When the Commission on Human Rights was established, it 
recognised “that it had no power to take any action in regard to 
complaints concerning human rights”. Gradually, however, 
various procedures toward this end were developed. 

Resolution 1503 adopted by the Economic and Social Council 
(ECOSOC) in 1970 established a procedure for examining 
communications which revealed “a consistent pattern of gross 
and reliably attested violations of human rights and fundamental 
freedoms.” For the first time submissions could Ibe made not 
only by victims of alleged violations, but also by any person or 
group or non-governmental organisation with a direct and reliable 
knowledge of the violation. 

On average about 20,000 such complaints reach the UN 
each year. After sifting these according to laid-down criteria, 
the complaints are considered by a five-member working Group 
of the Sub-Commission on Prevention of Discrimination and 
Protection of Minorities, which then passes cases where there 
appears to be a consistent pattern of human right violations to 
be Commission on Human Rights for further consideration. 

The Commission may recommend to ECOSOC that a 
thorough study of the situation be undertaken or that a working 
group be established to investigate the situation. But this has 
rarely or never been used. Until this latter stage, the entire 
procedure is confidential. This has been the cause of considerable 
frustration and scepticism in many quarters and gives rise to 
speculation about the usefulness of this procedure, on the basis 
that, since no identifiable action or results are apparent, an 
illusion may be created that the situation was being dealt with 
and more effective remedies thus precluded. 

Nevertheless, it has to be argued that governments are obliged 
to respond to accusations, thereby affirming that human rights 
are a matter of international concern. More effective dialogue 
could no doubt be established if the complainants were informed 
of and able to respond to government denials or explanations. 
This mechanism does also provide, in addition to the public 
procedures, another level for the examination of country 
situations by the Commission. 

Since 1978, the names of the countries under examination 
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have been publicly announced. Moreover, in a number of cases, 
after study of the situation had been completed, by decision of 
ECOSOC, secrecy has been lifted at various times and 
confidential reports made public. 

These procedures too have been accused as being subject to 
politicisation, but the changed East-West climate leads one to 
hope that there will be an advance in objectivity in the way 
situations are dealt with. 

During the last decade there has been a considerable 
expansion of other mechanisms within the UN to address human 
rights violations; the country repporteur system has significantly 
developed and a thematic approach introduced to deal with issues 
such aS summary executions, torture, disappearances and 
religious intolerance. 

These thematic mechanisms provide procedures for 
addressing a wide range of violations of human rights although 
not covering all human rights problems. The broadness of the 
mandates of the thematic procedures make it possible to provide 
an overall picture of a particular problem and also allow for 
individual urgent action. Governments are on the whole co- 
operating with these procedures in so far as responding to 
communications and agreeing to country visits are concerned, 
thus endorsing their legitimacy. But it has regrettably to be said 
that these heinous practices continue. 

Specific implementation measures are provided for in some 
UN standards. Independent Expert monitoring bodies elected 
by States Parties are operative under: 


- The International Convention on the Elimination of All 
Forms of Racial Discrimination (ICERD) (Art.9); the 18- 
member Committee on the Elimination of All Forms of 
Racial Discrimination (CERD); 

- the International Covenant on Civil and Political Rights 
(ICCPR) (Art.28); the 18-member Human Rights Committee; 

- the Convention on the Elimination of All Forms of 
Discrimination against Women (CEDAW) (Art.17); the 23- 
member Committee on the Elimination of All Forms of 
Discrimination against Women; 

- the Convention against Torture and Other Cruel, Inhuman 
and Degrading Treatment or Punishment (CAT) (Art.17); 
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the 10 members Committee against Torture; 

- the most recent Instrument, the Convention on the Rights of 
the Child, entered into force in December 1989 and a 10 
member Expert Committee is due to be elected by February 
1990; 

- under the International Covenant on Economic, Social and 
Cultural Rights, an 18-member independent expert body, 
Similar to the treaty-based organs mentioned above, was 
elected by ECOSOC in 1986, replacing the previous Working 
Group of Governmental Experts. 


A number of procedures are provided for: 
1. Reporting procedures 


States Parties to all the Treaties mentioned above are obliged 
to submit reports on the legislative, judicial, administrative and 
other measures they have adopted towards implementing their 
obligations under the Convention. The periodicity of these 
reports is established by each supervisory body. 

These reports are examined in public and in the presence of 
a representative of the State concerned. This allows of dialogue 
and States are able to submit supplementary information in 
writing subsequently. 

The examination is conducted in the spirit of constructive 
dialogue, but the extent to which the actual practices of the 
State (as compared to legislative provisions) comply with the 
required standards is revealed, depends largely upon the expertise 
and persistence of the Committee members and the frankness of 
the State representative. 

One of the common problems that all the committees 
encounter is the failure of many states to comply with their 
reporting obligations. Thus there is an inevitable backlog of 
both initial reports and subsequent reports which have not been 
received. One of the reasons for this stems from the lack of 
expertise and resources on the part of some states to meet these 
reporting obligations. 

Another difficulty is the time available to deal with these 
reports. Committees meet two or three times a year but when, 
as is the position with CERD, the provision for these meetings 
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is not budgetary (as for most others), but is dependent upon the 
contributions of States Parties, meetings may be cancelled and 
the backlog of work piles up. One expert member of CERD 
took a positive view on this and maintained that this would 
oblige the Committee to increase the efficiency of its work. 
The expenses of CAT are also met from contributions by States 
Parties. It remains to be seen what effect this will have. 

Since October 1988 the chairpersons of these various 
committees have met at regular intervals with the object of 
streamlining and coordinating their work more effectively. These 
procedures allow for an important public forum for the 
examination of state performances. But it is of course confined 
to those states which have ratified the various instruments. 
Moreover, most Or many states enter reservations upon 
ratification which places an inhibition upon the extend of the 
examination. It therefore becomes important that states should 
also be questioned on their reservations and intentions as regards 
these. 

Each of the committees established its own rules of procedure 
and works accordingly. Non-governmental organisations have 
in recent years become more aware of the contribution they can 
make to the reporting procedures by briefing members of the 
various committees and providing comments on the reports of 
their own countries. In the case of the Human Rights Committee 
and CERD, these briefings are submitted informally to members 
of Ithe committees. The procedures of the committless under 
ICESCR and CAT make formal provision for receiving 
information, documentation and written statements from NGOs, 
amongst others. All these committees are authorised to publish 
official statements of their consideration of state reports. This 
is done in the form of a report to the UN General Assembly, 
which may also contain general recommendations. 

Powers in this regard vary slightly from one body to another. 
CERD, the Human Rights Committee and the Committee on 
ICESCR have also developed and are continuing to develop 
general comments on the content of the Articles of the various 
Instruments. In the case of the latter two, these general 
comments are recognised as the basis for interpreting the Articles 
and are intended also to guide states in supplying information 
on the implementation of specific Articles. These general 
comments thus constitute a body of jurisprudence for interpreting 
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for stock-taking and encouraging domestic public debate. 
Regrettably, few governments publicise their reports, and in the 
majority of countries it still passes unnoticed. 


2. Inter-State Communications 


Provision is made in the various Instruments for Inter-State 
communications, i.e. complaints by one state against another 
that the provisions of the Treaty are not observed. In the case 
of CERD (Article 11) this is a mandatory procedure, whereas 
in the case of ICCPR (Articles 41 and 42) and CAT (Article 
21) it is an optional procedure in both cases, having been accepted 
by only very few and mainly Western states. These procedures 
are fairly similar, concerned with conciliation, and are strictly 
confidential. To date these procedures have not been invoked 
under any of the Instruments. 


3. Individual communications 


Three Instruments provide for the right of individual 
communications, i.e. allowing for individuals to make complaints 
against their own government claiming that they have been 
victims of the human rights violations. The provision is in each 
case, however, an optional procedure, provided for in the 
Optional Protocol to the ICCPR, Article 22 of CAT and Article 
14 of ICERD. Under ICERD, which is the oldest human rights 
instrument, this procedure only entered into force in 1982. Since 
then only one case has been considered by CERD, which took 
four years to reach a conclusion. 

In each case a complaint undergoes an admissibility stage 
prior to being examined on the merits. Complaints may not be 
anonymous, and should be submitted by the victim of the alleged 
violation or their authorised representative, or, and under special 
circumstances, by a relative on behalf of the victim. Moreover, 
all communications must have exhausted domestic remedies and 
not be the subject of consideration of any other regional or 
international procedure. The only instrument which makes 
provision for oral submissions is CAT, The final decisions are 
expressed in terms of “suggestions and recommendations” in 
the case of CERD and “views” in the case of the Optional 
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provision for oral submissions is CAT. The final decisions are 
expressed in terms of “suggestions and recommendations” in 
the case of CERD and “views” in the case of the Optional 
Protocol and CAT. As there is no court to implement the 
decisions, it therefore depends upon how seriously states regard 
their obligations under these procedures as to what extent the 
decisions are implemented. 

The most developed of these procedures are those under the 
Optional Protocol, and the Human Rights Committee’s “views” 
are formulated on the pattern of judicial decisions. Between 
1977 and 1988 the Committee received 333 communications 
involving 28 states, and normally the compalaint is dealt with 
within two to three years. Whilst the considerations are 
confidential, the Committee’s findings are always made public. 
A selection of the Committee’s decisions under the Optional 
Protocol have been published in two volumes, and constitute an 
impressive body of jurisprudence in respect of interpreting the 
provisions of the Covenant. 


4. Investigative procedure 


A further international implementation procedure which is 
unique is to be found under CAT (Article 20). This is an inquiry 
procedure which the Committee may initiate when it receives 
reliable information containing well-founded indications of the 
systematic practice of torture in any country. It is moreover a 
mandatory provision that does allow for a reservation (Article 
28) which effectively allows a state to “opt out’. This procedure 
allows the CAT Committee, on the basis of reliable information 
received from any source, to invite the government concerned 
to submit observations on this information, or, if it so decides, 
to designate one or more of its members to make a confidential 
inquiry and report back to the Committee. These inquiries may 
include a visit to the state concerned if the latter agrees, and all 
other methods, including oral hearings. A confidential report is 
submitted to the Committee which conveys this, together with 
comments or suggestions to the government concerned. The 
Committee may decide to make it findings public in its annual 
report. To date no inquiry has been initiated. 

There are two other UN organs which have important 
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supervisory and implementation procedures, the ILO and 
UNESCO The International Labour Organisation (ILO) which 
was established in 1919 seeks to achieve social justice through 
it activities in the social and labour fields. The preamble of the 
ILO constitution states “universal and lasting peace can be 
established only if it is based upon social justice”. Since its 
inception, the ILO Conference has adopted around 170 
conventions and 170 recommendations. The basis of ILO action 
is the establishment of international labour standards and the 
supervision of the implementation of these standards by member 
States of the organisation. It operates uniquely by a tripartite 
system which requires that all policy making bodies of the 
organisation be composed of representatives of government, 
employers and workers who participate on an equal footing and 
enjoy equal status. There are various procedures for supervising 
and monitoring the implementation of these conventions. 

Each Member State submits periodic reports to the ILO on 
the measures taken to give effect to the conventions it has 
ratified. A committee of Experts on the Application of 
Conventions and Recommendations examines and comments on 
these reports and submits its final reports to the Conference 
Committee by the same name, which meets at the time of the 
General Conference. Governments are then invited to provide 
explainations of non-compliance of measures taken to meet with 
their obligations. These procedures have over time had an 
influence in chaning social and labour legislation of members 
States and they have helped to improve the conditions and lives 
of working people. 

In addition to the supervisory function, there are the forms 
of complaints procedure. Firstly, the representation procedure 
which allows any employer or workers’ organisation to make 
representation to the ILO claiming that a Member State has 
failed to comply with its undertakings in respect of a particular 
Convention. Dialogue is established between the Governing Body 
of the ILO and the government and if the Government does not 
respond or responds unsatisfactorily the ILO may publish its 
own conclusions which may indicate further action or 
clarification which may be required. The second procedure is a 
general complaints procedure allowing a Member State to make 
a complaint against another Member State if it considers that 
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the latter is not securing effective observance of any convention 
which they have both ratified. This formal constitutional 
procedure may also be initiated by the ILO Governing Body or 
by a delegate to the Conference. A Commission of Enquiry is 
appointed consisting of independent experts who then examine 
the matter and report on its conclusions and recommendations, 
which they have to do within three months, but in the event that 
they do not they have to indicate by the end of this period 
whether they propose to refer the complaint to the International 
Court of Justice in the Hague. Complaints under this procedure 
have to be related to important issues mainly in relation to trade 
union rights, discrimination and forced labour. 

A further procedure is that related to “Freedom to 
Association’. Any state, upon becoming a member of the ILO, 
accepts the ILO Constitution which lays down the freedom of 
association as a fundamental principle. Thus a complaint under 
this procedure can be brought against any member state 
regardless of whether they have or have not ratified the relevant 
Conventions. This complaints procedure is not found in the ILO 
constitution but is based on an agreement between ECOSOC 
and the ILO. Complaints under this heading can be submitted 
by employers or workers (national and international) and 
governments. The Committee on Freedom of Association 
appointed by the Governing Body consist of three governmental, 
three employers’ and three workers’ members of the Governing 
Body. As well as examining documentary evidence, use is also 
made of direct contact measures. The Committee reports to the 
Governing Body which endeavours to resolve the dispute at this 
Stage on the basis of the recommendations of the Committee. If 
this fails it may appoint a Fact Finding and Conciliation 
Commission composed of independent persons which acts as a 
Commission of Inquiry and will visit the territory of the state 
concerned provided consent is given to do so. Complaints under 
this procedure over recent years include countries from all over 
the world. Between the years 1984 and 1987, the Committee on 
Freedom of Association investigated circumstances in Turkey, 
Costa Rica, Nepal, Uruguay, Honduras, Portugal, El Salvador, 
Burkina Faso, Columbia, Argentina and Chile. Some of these 
disputes range over many years but the ILO policy is consistent 
in striving through continued dialogue to reach resolution of the 
problem rather than accommodating the expulsion of these 
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countries from the organisation. 

Two additional procedures towards facilitating resolution 
and accommodation are those of direct contact, missions by 
persons appointed by the Director-General and advisory missions 
which serve the same purpose as direct contact missions but are 
less formal. 


UNESCO 


Since 1978 procedures for responding to violations of human 
rights has been operative within UNESCO. These procedures 
were established by decision of the Executive Board and relates 
to those human rights which fall within UNESCO’s competence 
in the fields of education, science, culture and communication. 
Some procedures apply both to “individual cases”, or resulting 
from an accumulation of individual cases forming a “consistent 
pattern’. Communications, for complaints together with replies, 
if any, from Governments are examined in camera by the 
Executive Board’s Committee on Conventions and 
Recommendations. Representatives of the Government concerned 
may attend these meetings and may be asked to answer further 
questions or provide additional information. There are 
admissability procedures but these are less stringent than in the 
cases of some of the other UN procedures. The object is to 
bring about a friendly solution. The Committee submits a 
confidential report to the Executive Board of UNESCO which 
may take whatever action it considers appropriate. On the whole 
most of the complaints relate to individual cases. Complaints 
can be received from an “individual” or group of persons who 
are victims of an alleged violation or any person, group of 
persons or non-governmental organisation having reliable 
knowledge of those violations. 

One basic rule for admissibility of these communications is 
that they may not be anonynmous. 


Regional System 
There are three regional organisations which maintain 


permanent institutions for the protection of human rights i.e. 
The Council of Europe, The Organization of American States 
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(OAS) and The Organisation of African Unity (OAU). 


The European System 


The most effective machinery for the protection of human 
rights has been established by the Council of Europe under the 
European Convention on Human Rights which entered into force 
in 1953. All Member States of the Council of Europe are party 
to the Convention and have recognised the right to individual 
petition under Article 25 of the Convention. The 24 Member 
States include all states of Western Europe as well as Finland 
which recently became a member and Hungary, the newest 
member following democratisation in Eastern Europe. ‘Thus, 
every single person throughout these territories may submit 
petitions under the Convention, which may in turn be referred 
to the European Court of Human Rights, the judgement of which 
is implementing the provision of the Convention are the European 
Commission of Human Rights and the European Court of Human 
Rights. 

The Committee of Ministers of the Council of Europe which 
is the highest governing body, also plays a role in the supervision 
mechanism. 

The implementation system provides for both inter-state 
complaints and individual complaints. The latter is rather more 
efficient than the former. 

The European Commission of Human Rights consisting of 
24 independent experts elected by the Committee of Ministers, 
and serving in their individual capacity, examines complaints in 
the first instance as to admissibility. There are a number of 
criteria which have to be met, including proof by the applicant 
that all effective remedies in his or her own country have been 
exhausted; the complaint may not be anonymous and must not 
be manifestly ill-founded. Once a case has been accepted as 
admissible, the Commission goes on to establish the facts and 
then to try if possible to secure a friendly settlement. In the 
event that no settlement is reached, the Commission draws up 
a report which is sent to the Government and the Committee of 
Ministers. The Government or the Commission may also refer 
the case to the European Court of Human Rights. Only this last 
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month the 9th Protocol to the Convention was agreed by the 
Committee of Ministers and opened for signature, which allows 
individual applicants to take the case to the Court, provided the 
country of which he is a citizen has signed the Protocol. The 
Court proceedings are public and judgements which are final 
are delivered in a public session. 

The judgement of the Court over the years have related to 
a very wide range of issues, and are binding upon the country 
concerned. Hence the European system has effectively influenced 
national legislation as well as put up a formidable body of 
jurisprudence relating to the interpretation of the rights under 
the Convention. 

A number of Protocols to the Convention have strengthened 
and elaborated the guarantees under the Convention. 

Less satisfactory is the resolution of the cases which are not 
referred to the Court but to the Committee of Ministers. The 
procedure is not public and as the Committee is a political 
organ it does not necessarily base its decision exclusively on 
legal reasoning. A two-thirds majority of the Committee is 
required to find a violation; the Court operates by simple majority. 

Under Article 57 of the Convention provision is made for 
a reporting procedure, but this has not proved to be very effective. 
Only sporadic use if made of this provision, and contracting 
States asked only occasionally to report on one or other aspect 
of the Convention. 

The European Convention on Human Rights relates 
exclusively to political and civil rights and its counterpart in the 
field of the protection of social and economic rights is the 
European Social Charter which came into force in 1965. 
Nineteen Member States of the Council of Europe have ratified 
the Charter. The States Parties are required to submit a report 
to the Secretary-General of Ithe Council of Europe every two 
years concerning the application of the Charter’s provisions that 
they have accepted. These reports are examined by a Committee 
of Independent Experts and subsequently, together with the 
conclusions of the Experts, submitted for examination to a 
Committee of Governmental Representatives, and to the 
Parliamentary Assembly. Finally the conclusion and views are 
submitted to the Committee of Ministers which may make 
recommendations to each of the States Parties. This entire 
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procedure has proved to be very unsatisfactory generally because 
of the major governmental involvement in the whole procedure. 
The positive aspect of the procedure is that over more than 20 
years of its operation the Committee of Experts has built up a 
vast body of conclusions or “case law” which reflects the 
European interpretation of social rights. 

Mention should also be made of the European Convention 
for the Prevention of Torture and Inhuman or Degrading 
Treatment or Punishment which came into operation in 1987. 
This Convention stems from, and is an elaboration of, Article 
3 of the European Convention on Human Rights. An important 
and innovative aspect of the Convention is the machinery of a 
preventative nature. A Committee of 10 independent experts is 
authorised to make impromptu visits to all places of detention 
in the territory of contracting Parties to the Convention. Their 
findings are not made public but are conveyed to the Government 
in each case. This is a positive advance, as for the most part, 
even where machinery exists, to combat torture, the control 
mechanism tends to be a reactive nature. 


The Inter-American System 


The Charter of the Organisations of American States was 
adopted in 1948 and at the same time also the American 
Declaration of the Rights and Duties of Man. This Declaration, 
which was not intended to be a treaty, has since, like the 
Universal Declaration to which it is similar in inspiration and 
purpose, achieved a legal status. 

In 1959 the OAS commenced the drafting of a regional 
human rights treaty, but it was not until July 1978 that the 
American Convention on Human Rights entered into force. 

In the interim, the OAS had set up the Inter-American 
Commission (1959), thus creating this Commission by a political 
resolution and not by a treaty. It was designed to study th 
human rights situation in the Member States of the Organisation. 
By 1965 it was given the authority to decide individual cases. 

The Commission is empowered by the OAS to apply the 
provisions of the American Declaration in the case of Ithose 
States which have not ratified the Convention. 

The Commission, which was authorised to hold meetings in 
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in the countries it visited. Thus at least 15 Country Reports to 
date have been prepared. These reports are presented to 
governments and their observations requested and then made 
public and submitted to the OAS General Assembly. It is this 
body which is in a position to take political action. Such action 
has varied and depends upon the political will of the OAS 
Member States at the time. 

The procedure for handling individual petitions is similar to 
that of the European system and the Optional Protocol to the 
ICCPR. But it has a significant difference which reflects the 
political and social background against which the system 
operates. Since the Rule of Law has not or is not observed in 
a number of these States, a significant adaptation of the procedure 
has been made. Article 46 of the Convention allows the 
admissibility provision requiring “exhaustion of domestic 
remedies” to be waived in the case of individuals who cannot 
show that they have exhausted all domestic remedies since such 
remedies do not exist in their countries, or are impossible for 
the individual to exhaust. 

In 1979 the Inter-American Court of Human Rights, which 
has its seat in San Jose of Costa Rica, was created. It comprised 
seven judges who are nominated and elected by the States Parties 
to the American Convention. The Court has two main functions: 
firstly, to issue legally binding decisions on litigious cases 
presented to it by the Commission or by a State Party to the 
Convention, and also compensation where appropriate; and 
secondly to issue advisory opinions on human rights matters 
affecting the OAS Member States. 

The Court also has a promotional function in that if may 
render advisory opinions at the request of any OAS Member 
State and any OAS organ regarding the interpretation of the 
Convention, and also advise OAS Member States on the 
compatibility of lany of its domestic laws with the Convention. 
The Court may only deal with cases relating to States Parties to 
the Convention which have recognised the Court’s jjurisdiction. 
Only States Parties to the Convention and the Commission have 
the right to submit a case to the Court. It cannot be brought by 
an individual. 
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an individual. 


The African System 


The African Charter on Human and Peoples’ Rights adopted 
by the OAU Conference of Heads of STates and Government 
at Nairobi on 28th June 1981, came into force on 21st October 
1986. Of the 50 States Parties to the OAU, 40 have so far 
ratified the Charter. In 1987 the African Commission on Human 
and Peoples’ Rights was established to supervise its 
implementation. Its eleven members are nominated by States 
Parties and elected by the Assembly of Heads of State and 
Government of the OAU, which is the Parent Body to which 
the Commission reports. The OAU is also responsible for 
financing the Commission. The Commission is a quasi judicial 
body with independent status endorsed by its rules of procedure 
and its members are independent experts lwho discharge their 
duties impartially. Moreover, the Headquarters of the 
Commission have been established in Banjjul, Gambia, which 
Separates it from the Headquarters of the political and 
administrative organs of the OAU. Participation of non- 
governmental organisations is allowed at its sessions and observer 
status has thus far been granted to the International Commission 
of Jurists, Amnesty International and the African Association of 
International Law. 


The functions of the Commission are: 


(1) Promotion of human rights - which includes dissemination 
of information, research on African problems in the field of 
human and people’s rights, publication, teaching and human 
rights training; and also quasi-legislative activity related to 
encouraging states to ratify the Charter as well as other 
international human rights instruments: and to introduce domestic 
legislation in order to ensure compliance with its obligations 
under the Charter. 


(2) Protection of human rights - which makes provision for a 
periodic state reporting system which broadly follows the 
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procedures of the Human Rights Committee; inter-state petitions 
alleging violations of the rights recognised in the Charter; and 
petitions from individuals and organisations alleging violations. 
The latter need to meet laid-down criteria of admissibility. 
Communications from victims alleging violation by a State Party 
can originate not only from the actual victim but also from an 
individual or an organisation acting on his or her behalf. The 
rules of procedure govern how the Commission to publish its 
report in the case of States’ complaints where no resolution is 
arrived at. Or, in the case of individual communications, to 
undertake an in-depth study of the subject of the situation. 

The Commission started considering communications at its 
thrid session but no information regarding action is yet available. 
At its fifth session the Commission decided to establish a review 
on human rights but implementation of this is still pending. 

This year the Commission held its eighth session. It is 
required to present activity reports covering its various sessions 
and the most recent is that relating to the sixth and seventh 
Ordinary Session held in 1989, 

Notably absent are regional systems relating to Asia. As 
Member States of the United Nations, all countries in Asia 
nevertheless are bound by the aims of the UN Charter which 
requires States to encourage respect for human rights and 
fundamental freedoms. But binding obligations call for 
ratification of the International Covenants which, with the 
exception of India, has not been undertaken by any of the most 
populous countries of Asia. 


Annexure I 


INAUGURAL ADDRESS 


Mr. Justice Ranganath Misra 
(Chief Justice of India) 


The World Congress on Human Rights has been convened 
to commemorate the adoption by the General Assembly of the 
United Nations of the Universal Declaration on Human Rights 
on this day 42 years back. Mrs. Roosvelt had referred to it as 
a Magna Carta of all mankind. 

In India we have always believed that man is the most 
superior creature on earth in the divine creation and by his birth 
every homo-sapien has certain inalienable rights. The Vedas 
which are accepted as the ancient treasure of human knowledge 
pronounced this by saying: 


Man is not an individual. He is a social organisam. God loves him 
only who serves other beings: men, cattle and other creatures. His 
glory lies in being a member of a big family. On the one hand, man 
is bound by blood-kinship-his parents, his wife, his children, and on 
the other, he is linked with every individual of society whether near 
or far from his. It is given to man to link himself with those who 
constitute his ancestry, and also think of those who would be his 
posterity. Man thus lives, works and dies for society possessed of 
certain inalienable rights. Man is expected to develop his craft, sciences 
and technology, and lead society from poverty to prosperity, with a 
happy today and a happier tomorrow. 


(from the Atharva Veda) 
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It is perhaps relevant to refer to the fact that in ancient 
India some of the rights in the Declaration were recognised in 
respect of fauna and flora. 

In the advancing march of civilization man has, in the 
different parts of the world, struggled hard to have recognition 
of the doctrine of inalienable rights for everyone everywhere. 
In the state of nature, the might of physical power prevailed an, 
therefore, there was no scope for human rights to thrive against 
brutal force. 

In organized society, in course of the march of civilization, 
domination by powerful groups over weaker ones gave rise to 
the same position. Even later, with the growth of empires, the 
human race got divided into two classes-the ruler and the ruled; 
and the ruling class exploited the weaker class in every manner. 
Men who were otherwise entitled to equality were driven into 
serfdom with no rights at all. The struggle, however, was never 
abandoned and with the spread of civilization, and growing 
realization of the higher concepts, by the middle of the eighteenth 
century, awareness and yearning for recognition of a set of 
basic rights which would not be violated by the growing power 
of the State increased. 

When the American rights were proclaimed in 1776, they 
were not claimed only for themselves. It is clear by way of 
justifying independence from British rule, what today would be 
called self-determination, they reflected a political theory 
applicable to every human being in relation to every political 
society in every age. Soon followed in the next decade the 
French Revolution which re-asserted the claim of restoration of 
human rights. The history of advancement of human society 
over the nineteenth century reveals the spread of new ideas in 
that direction and preparation for gradual organised movement. 
These activities, however, remained contained within the national 
frontiers. 

During the First World War humanity faced a new challenge 
to what had hitherto been taken for granted as more or less 
recognised methods of warfare. The experiences mankind 
obtained from the First World War showed that during war 
there was total annihilation of the existing jurisprudence and 
genocide became the rule. Innocent people away from the battle- 
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fields got drawn into the ravages of war and underwent inhuman 
suffering. The concept of total war emerged. Twenty years after 
peace had been restored at Versailles, humanity was called to 
face a fresh challenge with the beginning of the Second World 
War in 1939. The vicissitudes of war came to the fore and even 
before the war had formally ended, sensible pioneers everywhere 
started thinking seriously of recognising a set of inalienable 
rights-rights of man irrespective of any other consideration- 
when a Dumbarton Oaks proposals were afoot for an international 
organization to shape the world after the war. In terms thereof 
the San Francisco Conference met in 1945 for completing the 
Charter of the United Nations. It was specifically contemplated 
that steps would be taken to facilitate solution of other 
humanitarian problems which obviously included restoration and 
recognition of human dignity based upon a set of inalienable 
rights. 

Ultimately the General Assembly of the United Nations 
adopted the Universal Declaration of Human Rights which 
recognised a set of thirty rights enumerated therein as inalienable 
for every human being irrespective of any other consideration 
and accepted that these rights relate to life,liberty and security 
of the person; freedom from slavery and servitude; freedom 
from torture or cruel inhuman or degrading treatment or 
punishment; equality before law and entitlement to equal 
protection under it; freedom from arbitrary arrest and detention 
and right to presumption of innocence until proved to be guilty; 
inviolability of the home and secrecy of correspondence; freedom 
of movement; right to nationality; right to marry and found a 
family; right to own property; freedom of thought, conscience 
and religion; freedom of opinion and expression; freedom of 
peaceful assembly and association; right to vote and participate 
in government; right to adequate standard of living; right to 
education; right to participate in the cultural life and community. 
These rights are indeed broad-based and cover a very wide 
range. Social, economic and political aspects are adequately 
covered. The Indian Constitution which was being formulated 
at the time the Universal Declaration of Human Rights was 
adopted by the General Assembly, has accepted most of these 
as fundamental rights and the rest have been drafted into Part 
[V as Directive Principles of State Policy More than ‘thirty 
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Constitutions which have come into being either 
contemporaneously or later have been substantially influenced 
by the Declaration. 

The adoption by the General Assembly of these rights should 
have the effect of humanising war and if proper recognition to 
these rights is given ali the world over the level of life is bound 
to improve. Professor Gerald Draper referred to the Universal 
Declaration of Human Rights as a transitional instrument 
somewhere between a legal and moral ordering. Perhaps, that 
is poor assessment. 

In April 1971, one of the U.N. Committees with reference 
to the Declaration stated: 


In general, two elements may be noticed in this process-first, the 
use of the Declaration as yardstick by which the measure of content 
and standard observance of human rights; and second, the reaffirmation 
of the Declaration and its provisions in a series of other instruments. 
These two elements often to be found have caused the Declaration to 


gain a cumulative and pervasive effect. 


President Jefferson in 1812 had said: 


Nothing is unchangeable but the inherent and inalienable rights of 


man. 


In recent years instances of violation of these rights have 
been found in several countries. These instances are not only in 
the developing countries but also in developed countries. There 
is no adequate international machinery for enforcement available 
yet and though membership of the United Nations is most broad- 
based and the Declaration having been adopted by the General 
Assembly is intended to be enforced by the Member States, in 
the absence of an international enforcement machinery there is 
no effective monitoring of the rights being honoured. 

Since almost every facet of human requirement is covered 
by the rights included in the Declaration, if quality of human 
life is to improve there must be universal recognition of these 
rights by every member nation and by suitable municipal 
legislation these should be made enforceable. 

Spread of awareness of the rights and developing an attitude 
of acceptance thereof by the member countries and theit citizens 
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is the challenging task which must now be undertaken in order 
that we may have a peaceful world to live in where the bond 
of fraternity and understanding may unite the homo-sapien race 
and the Universal Declaration of Human Rights gets transformed 
from a mere written code of conduct into living human conduct 
of everyone everywhere. The Preamble of the Declaration 
provides: 


Whereas recognition of the inherent dignity and of the equal and 
inalienable rights of all members of the human family is the foundation 


of freedom, justice and peace in the world. 


The Declaration proclaimed: 


This Universal Declaration of Human Rights as a common standard of 
achievement for all peoples and all nations, to the end that every 
individual and every organ of society, keeping this Declaration 
constantly in mind, shall strive by teaching and education to promote 
respect for these rights and freedoms and by progressive measures, 
national and international, to secure their universal and effective 
recognition and observance, both among the peoples and member 
states themselves and the peoples of territories under their jurisdiction. 


I have great pleasure in inaugurating your Congress. I hope 
you shall have useful deliberations in the days to follow and the 
outcome of the sessions of your Congress will facilitate 
implementation of the expectations stated in the preface of the 
Declaration. 


Annexure II 
KEYNOTE ADDRESS 


Mr Jan Martenson 
Under-Secretary-General For Human Rights and 


Director-General of the United Nations Office at Geneva 


Today we commemorate the 42nd anniversary of the Universal 
Declaration of Human Rights. The Declaration, as you know, is a 
unique and historic document. It is a Magna Carta of the civil, 
political, economic, social and cultural rights to which everyone is 
equally entitled. It was at the time regarded as an utopian and 
idealistic document, as human rights issues were then considered 
within the exclusive domain of sovereign nations. Since its 
proclamation in 1948, sterling progress has however been made 
and the Declaration itself later branched out into two international 
covenants, the Convention against Racial Discrimination and over 
50 other instruments, covering basically all aspects of human 
endeavour. At the national level, the Universal Declaration has 
been the basis for the human rights clauses of the Constitutions of 
numerious new States and has had an important influence in 
national legislations and judicial decisions. Regionally, it has 
inspiredthe African, American and European human righttreaties, 
as well as numerous other instruments designed to further human 
rights. Thus, one of the mostextraordinary aspects of the Declaration 
is that it has, in fact, shown itself to be of universal applicability 
and relevance. as the original 51 members of the United Nations 
expanded to 159, the peoples of the emerging nations found 
themselves and their aspirations reflected in the words of the 
Universal Declaration, which has truly become the standard of 
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achievement for all members of the human family. I would like to 
stress in this connection that human rights are truly universal. They 
are not the monopoly of any one culture or of any one geographical 
region. Human rights are indeed present in the cultural development 
of religions and philosophies in all parts of the world since the 
dawn of recorded history. 

The Universal Declaration is, of course, not a multilateral 
treaty. It took almost 20 more years to adopt the International 
Covenant on Civil and political Rights and the International 
Covenant on Econonuic, Social and Cultural Rights-the two most 
important conventions for the promotion and protection of human 
rights. The latest addition to this body of law is the Convention on 
the Rights of the Child, which entered into force on 2 September 
this year recognizing that special protection should be afforded to 
the most vulnerable and the most precious members of society. In 
addition, the General Assembly is now considering the adoption of 
the Convention on the Rights of Migrant Workers and Their 
Families. 

In recent years, one important element has been our improved 
understanding of the place of human rights in today’s conceptual 
framework of international affairs. Of the interrelationship between 
the three principal objectives of the United Nations, the Secretary- 
General notes: “resolution of conflicts, observance of human 
rights and the promotion of development together weave the fabric 
of peace; if one of these strands is removed, the tissue will unravel’ 

At the same time the relationship between economic and 
social development and human rights has become increasingly 
clear. As the Secretary-General also noted, “the distinctions in the 
international economy are also reflected at the national level 
where parallel societies are growing apart, one rich and privileged 
and the other poor and dispossessed’’. In that regard he drew 
attention to the very serious consequences such developments had 
in both developing and industrialized societies. In this connection 
we must remember that international human rights principles must 
guide all our deliberations. Article 28 of the Universal Declaration 
is relevant here: it reads “Everyone is entitled to a social and 
international order in which the rights and freedoms set forth in 
this Declaration can be fully realized’. 

Human rights must thus also be an important element in 
economic development and we must underline the need to measure 
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that development by improvements in the quality of human life and 
not exclusively in monetary terms. National economic development 
policy must ensure that economic and social progress is shared by 
all. We can point to the 1986 Declaration on the Right to 
Development which laid a basis for the integration of human rights 
concepts into the planning, execution and evaluation of development 
projects so that respect for human rights and the effectiveness of 
these projects are both strengthened and secured. This concern for 
respect for human rights in the development process and the 
contribution of human rights can make to successful development 
was reflected in the General Assembly’s resolution adopted at its 
special session on international economic cooperation last April 
and in the Programme of Action adopted by the second United 
Nations Conference on Least Developed Countries at Paris in 
early September. 

The international community in setting standards for human 
rights must also recognize its obligation to assist in creating 
conditions within which these standards can be fulfilled. In so 
doing we must remember the universality of human rights: every 
person has the right to the full enjoyment of human rights be it the 
right to life, to adequate food and shelter or the right to take part 
in government and the right to be free from torture irrespective of 
where that person lives or the particular history of his or her 
country. 

If we now turn our attention to the reality of the human rights 
situation in the world today we see a picture of stark contrast: on 
the one hand undeniable progress and on the other the painful 
reality of widespread violations. 

It is a matter of deepest concern that while [in recent years] 
international tensions have eased there appears to be a resurgence 
of expressions of racial hatred, intolerance and discrimination. 
Renewed appeals have been addressed to the United Nations 
regarding the plight of indigenous peoples and attention has been 
focused on such vulnerable groups as migrant workers. Each day 
brings its report of torture—some practised in a widespread and 
institutionalized manner, of killings and arbitrary or summary 
executions of people who disappear, of the violent suppression of 
dissent and of discrimination and deprivation. The basic necessities 
of life as described in the Universal Declaration are out of the 
reach of many millions of our fellow human beings. 
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This year our attention has been focused on the Rights of the 
Child and it has been the occasion to learn more fully of the plight 
of millions of children in developed and developing countries. 
UNICEF has documented the death, disease, malnutrition and the 
lack of educational opportunities of millions of children and has 
pointed the way to affordable solutions. 

Reports of the Centre for Human Rights paint a sombre picture 
of millions of children subjected to forced or bonded labour, to 
slavery or slave-like conditions, to prostitution, exposure to 
hazardous or debilitating working conditions or those who are 
separated from their parents to be sold. Children are forced into 
armed forces, and are often the first to be killed, they are subject 
to disappearances—cut off forever from their real families—and 
tortured and executed. Many millions of children suffer, as do their 
parents from apartheid, discrimination, foreign occupation or 
because they belong to minorities, or indigenous peoples, or are 
children of migrant workers. The fate of children trapped in 
extreme poverty is often worse; they are the most vulnerable of the 
vulnerable. As you know the Centre for Human Rights is organizing 
in cooperation with the Government of India a National Workshop 
on the Rights of the Child with focus on the Girl Child which will 
Start tomorrow (11 December 1990). 

Faced with the gap between international human rights norms 
and the actual conditions of life of many of our fellow human 
beings we cannot but conclude that the challenge to the international 
community to promote and ensure respect for human rights is no 
less essential today than it was in 1945, nor is it any less relevant 
to the preservation of peace; rather to the contrary. 

Our objectives in the immediate future must be to give priority 
to the implementation of the established standards and to see to it 
that respect for human rights everywhere is upheld and that the 
principles in the Universal Declaration are translated into 
everyone’s reality. 

The United Nations human rights programme is carried out in 
an action-oriented, factual and objective manner and is founded 
conceptually upon the triangular relationship between legislation, 
implementation and information/education. This approach has 
served to guide us indetermining the underlying priorities and will 
be pursued further as we endeavour to extract the maximum and 
most effective possible use of our finite and, frankly, insufficient 
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resources. We have also placed emphasis upon the third element 
mentioned, namely information/education, since the maxim that 
to know your rights you must first be aware of them remains 
undeniable. We have accordingly undertaken to highlight the 
importance of the Universal Declaration of Human Rights and to 
spread the human rights message throughout all regions and all 
communities. We are striving to be in a position to respond 
effectively and efficiently to the growing need for information 
coming from Governments, groups and individuals in all Member 
States and we can witness the undeniable relationship between a 
growing awareness and a growing number of ratifications, requests 
and action in this field. As I will explain in more details later, our 
efforts in the field of public awareness and information touch 
every corner of the globe in order to create a true universal culture 
of human rights. 

With the coming into force of the Child Convention and the 
hope for adoption of the Convention on the Rights of Migrant 
Workers and Their Families the United Nations human rights 
programme will embark on the implementation of a new type of 
human rights instrument: that is one which covers all or almost all 
the range of human rights focused on a particular group in the 
actual situation in which that group is found. This will present a 
major challenge to all concerned. The work done under the 
Convention on the Elimination of All Forms of Discrimination 
against Women will also be a valuable precedent. 

Another important element for our future work will be to 
enlarge the participation of people in decisions affecting their 
lives. Over the last two or three years democratic political 
institutions have been restored or established in a number of 
countries and calls are heard to increase people’s participation 
even more directly in matters affecting their lives. 

The fight against racial discrimination and racismis at the very 
foundation of our Organization’s workin the field of human rights, 
and since the first session of the General Assembly the issue of 
discrimination has had high importance. The abhorrent system of 
apartheid, the most clearly institutionalized form of racism, has 
from the very beginning attracted United Nations increasing 
attention over the years. 

The Charter itself insists upon “the equal rights of men and 
women and of nations large or small” and further urges respect for 
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human right “without distinction as to race, sex, language or 
religion’. Indeed, the elimination of racism and racial discrimination 
is central to the achievement of today’s objectives of the United 
Nations in preserving world peace and providing improved living 
standards. As everyone is aware, racial discrimination gives rise 
not only to internal tensions but also to conflicts between States 
which may escalate and endanger the wider stability. And within 
society, discrimination denies the full participation of all groups 
and all citizens in the economic, political and social processes and 
rights which are their due. 

The United Nations system has enacted a series of cardinal 
documents aimed at eliminating racism and apartheid. The 
international community, however, realized that the adoption of 
human rights instruments was not sufficient to eradicate racism 
and racial discrimination from the world-wide perspective. 
Additional measures were needed. Thus, the General Assembly 
proclaimed 1973-1983 the United Nations Decade for Action to 
Combat Racism and Racial Discrimination and proclaimed 1983- 
1993 the “Second Decade to Combat Racism and Racial 
Discrimination”. 

The activities foreseen under the Decade are numerous and 
varied: they include action against apartheid, education, teaching 
and training, dissemination of information, protection of minorities, 
migrant workers and indigenous populations, implementing 
international conventions and action through national legislation, 
institutions and recourse procedures. 

A seminar will startin Geneva today on the political, historical, 
economic, social and cultural factors contributing to racism, racial 
discrimination and apartheid. I have already expressed my deep 
concern, and may I add distress, at the resurgence of expressions 
of racial hatred, intolerace and discrimination, often directed 
against such vulnerable groups as migrant workers or gypsies. It 
is my hope that this seminar will help to uotline ways to combat this 
disturbing phenomenon and the report will of course be shared 
with you. 

Since the adoption of the Universal Declaration of Human 
Rights, the United Nations has put into place a true international 
code of human rights. The International Bill of Human Rights - the 
Universal Declaration of Human Rights, the two International 
Covenants and the Optional Protocols - forms the centrepiece of 
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this code. Not only do we have a code of international standards 
protecting human rights, but we also have a system of committees 
of independent experts charged with critically examinings state 
compliance with their international undertakings, encouranging 
improved respect for human rights and dealing with individual 
complaints. 

Three other methods of implementing United Nations human 
rights norms have evolved over the years; the consideration by the 
Commission on Human Rights of reports by special rapporteurs in 
a given country, such as Iran, Afghanistan, El Salvador, Romania, 
etc. Or in connection with a specific phenomenon such as arbitrary 
Or summary executions, torture or disappearances; and the 
consideration by the human rights orgnas of petitions from 
individuals and organizations which tend to show patterns of 
serious violations of human rights. The United Nations sends 
numerious urgent action cables to Government in respomse to 
allegations of violations of the physical integrity of individuals. 

The United Nations in its standard-setting and international 
implementation of human rights has certainly had a significant 
impact on the way people live throughout the world. National 
legislative norms in human rights have been raised for millions of 
people and the United Nations has helped to place in their hands 
recourse procedures enabling them to protect their own human 
rights. United Nations interventions in particular cases have saved 
individual lives, prevented torture and resulted in the reappearance 
of a disappeared person. Patterns of such violations have been 
curbed through the spot-light of United Nations attention and that 
same attention has contributed to the favourable evolution of 
situations in specific countries, including the restoration of 
democratic Government. 

If we turn to the area of scrutiny of reports of disappearances, 
torture, or Summary or arbitrary executions we find in the first nine 
months of 1990, thousands of cases were transmitted to 
Governments. Several thousand communications were screened 
in connection with those cases, as were numerous replies from 
Governments, 

The handling of communications concerning alleged violations 
of human rights has in this last year meant processing of 
approximately 120,000 communications for handling under the 
well known procedure governed by resolution 1503 of the Economic 


552 Human Rights: Perspective & Challenges in 1990 and Beyond 


and Social Council. Another fast growing component in the human 
rights programme is the procedure for the examination of individual 
complaints under the Optional Protocol to the International 
Covenant on Civil and Political Rights. At present 51 States have 
recognized the competence of Human Rights Committee to engage 
in an indepth examination of individual cases and several other 
States have publicly announced that they will become parties to the 
Optional Protocol in the near future. There is no doubt that the 
serious work done by the Committee under the Optional Protocol 
has already yielded also an impressive body of jurisprudence in 
international human rights law. This is, indeed, a most important 
component in the ultimate United Nations goal to respond 
effectively to individual human rights concerns in all parts of the 
world. 

Important though international standard-setting and 
implementation are, it is on the national and local levels that 
human rights are in the final analysis enjoyed. Thus, over the past 
few years there has been a marked expansion of the human rights 
programme aimed at fostering conditions on the national level 
propitious to the enjoyment of human rights. 

The United Nations must develop further its capacity to 
identify at an early stage human rights violations and to act 
effectively to bring them to an end. We may also wish to explore 
ways in which Governments can be encouraged-when necessary- 
to be more responsive to the requests, suggestions and 
recommendations of United Nations human rights bodies so that 
the activities of these bodies result in concrete and perceptible 
changes in the way people live. 

A first requirement for effective national protection of human 
rights is the existence of adequate national laws and institutions. 
The United Nations Advisory Services and Technical Assistance 
Programme in the field of human rights provides the services of 
experts in, inter alia, legislations and constitutional law to assist 
countries in the revision of their legislations and inthe establishemnt 
of national institutions. As a result of United Nations assistance 
national human rights commissions or centres have beenestablished, 
and penal and other laws revised. Our advisory services and 
technical assistance programme has thus furnished the framework 
and the required expertise for national training programmes and 
regional workshops to help Governments all over the world with 
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the creation or the further development of national human rights 
commissions or centres have been established, and penal and other 
laws revised. Our advisory services and technical assistance 
programme has thus furnished the framework and the required 
expertise for national training programmes and regional workshops 
to help Governments all over the world with the creation or the 
further development of national human rights infrastructures. In 
this endeavour we have been greatly helped by the recent creation 
of Voluntary Fund for Advisory Services and Technical Assistance, 
which has made it possible for us to act directly in the country 
concerned, from the Philippines to Argentina, from the USSR to 
Togo, from Protugal to the Gambia, etc and in the process train 
over 2000 administrators of justice. 

I should like to stress, however, that our technical assistance 
programmes in any country do not represent a sort of “free ticket” 
to avoid investigation. On the contrary, they often run in parallel 
with the work of special rapporteurs dealing with specific 
phenomena of human nights abuses, such as torture, disappearances, 
summary or arbitrary executions. 

Thus, technical assistance by the United Nations can be a 
complement to, but never a substitute for, the investigation and 
monitoring procedures decided upon by the relevant human rights 
bodies. 

Regionally much progress has been made in promoting human 
rights and fundamental freedoms. New approaches are now being 
developed and new structures discussed. It is important here, as in 
other areas, that the regional and universal systems work hand in 
hand, upholding standards and implementing them in an efficient 
manner well aware of the global context. 

In this connection, I should perhaps refer to our Workshop on 
International Human Rights Issues Held in Manila, the Philippines, 
for the Asia-Pacific region last May. The meeting dealt also with 
national and regional arrangements for the promotion and protection 
of human rights and reviewed the experiences of the African, 
inter-American and European systems of human rights. It is my 
hope that in the not too distant future similar national and/or 
regional institutions may also develop here in Asia. 

In this connection, I would like to stress that non-governmental 
organizations (NGOs), which most of you here represent, have 
introduced a new element in international diplomacy. NGOs are 
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our partners in the cause of human rights and are vitally improtant 
to the endeavours of the United Nations in other fields as well. In 
the Commission on Human Rights and other human rights 
committees, NGOs in consultative status with ECOSOC have the 
right-to speak, to distribute documents, and according to our 
records, for this year, almost a whole week of the 6-week 
Commission was used by NGO’s statements. Since they are based 
in practically every country of the world, NGOs provide an 
invaluable assistance to the United Nations by offering detailed 
information about violations of human rights as well as 
disseminating information about human rights issues and the 
availability of UN machinery. We are therefore expanding, as I 
already underlined earlier, our cooperation with NGOs and look 
forward also to working more closely with all of you in the context 
of the overall human rights programme, including not least the 
World Campaign. We should also explore ways of assisting people 
from regions where the development of non-governmental 
organizations has lagged behind in establishing or strengthening 
their own non-governmental organizations and of facilitating their 
participation in the United Nations human rights process. 
Although over the last 45 years many steps forward have been 
taken by the international community to protect human rights, 
much remains to be done. We cannot relent in the endeavours to 
bring the beacon of the Universal Declaration to shed its light in 
the darkest refuges of violations and abuse. We cannot disappoint 
the hopes of those millions who are coming to learn of the 
existence of their fundamental rights and freedoms. We must 
ensure that the potential of respect of human rights in securing 
peace and universal well-being is truly realized and implemented; 
we must also build a vigilant, forceful and well-informed 
international public opinion that does not hesitate to speak out in 
front of violations and abuses. And finally, we must also look to 
our Own instrumentalities and our own procedures. The time may 
well be ripe for a review of the progress made, an assessment kof 
the current challenges and an attempt to chart the future path of our 
human rights efforts. The 1993 World Conference on Human 
Rights, now being discussed by the General Assembly, may be an 
appropriate occasion for this review and it is our expectation that 
national institutions, academic and research communities, as well 
as NGOs will make their contribution so as to ensure the success 
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of this global endeavour. 

The resolution adopted by the Third Committee of the General 
Assembly decidedto convene at a high level the World Conference 
on Human Rights with the following objectives i.e.: 


a) toknow andassess the progress made since the adoption of the 
Universal Declaration of Human Rights and to identify obstacles 
and ways in which they can be overcome; 

b) to examine the relations between development and the 
enjoyment by everyone of economic, social and cultural rights as 
well as civil and political rights. 


That resolution also specifically requested Governments, 
Specialized Agencies, other international organizations, concerned 
United Nations bodies, regional organizations and non- 
governmental organizations concerned with human rights to assist 
the Preparatory Committee and to undertake reviews and submit 
recommendations on the Conference and its preparation to the 
Peparatory Committee through the Secretary-General and to 
participate actively in the Conference. 

The result of the discussion at this World Congress for Human 
Rights, therefore, could be of great importance to that Conference. 

In conclusion, may I reiterate my appreciation at this 
cooperative venture between the Centre for Human Rights and 
Jawaharlal Nehru University and it is very good and practical 
example of the cooperation between the NGO community and the 
United Nations. I am particularly pleased in this respect that 
UNICEF, UNDP, UNHCR and specialized agencies such as 
UNESCO, ILO and WHO are also actively participating. It is 
indeed fitting that we should undertake this joint enterprise in a 
country characterized by its commitment to democracy and the 
rule of law. As Nehru himself said, let us strive together with “a 
passion for peace”. His example, as the founder of modern India, 
shows us the way forward in our common objectives for peace 
with justice and human dignity for all. 
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PRESIDENTIAL ADDRESS 


Mr Justice P.N. Bhagwati 


Mr Chief Justice, Mr Martenson, distinguished guests and 
fellow participants in the World Congress on Human Rights. 

It is difficult to find a period in the history of mankind when 
the question of human rights has had a greater moral significance 
in theory and practice than the period from 1948 to date. There 
have been times when the issue of human rights held capital 
importance in One country or another but never has it attracted such 
wide attention and engrossing interest throughout the world as at 
present in this decade and that too, not only for the intellectuals and 
the elite but also for the large masses of people inhabiting the 
globe. Today human rights have become a subject of animated 
discussion not only at the international level but also in national 
jurisdictions. Every country, whether developed or developing, 
expresses concern for promotion and realisation of human rights 
but the approach varies. There is a distinct approach to human 
rights in the developing counties as distinguished from the liberal 
Western approach and that is on account of differing socio- 
economic conditions and cultural traditions and values. I am sure 
this difference in approach is going to manifest itself in the 
discussions that will take place in the various sessions of the 
Congress. The difference arises primarily from the divergence in 
emphasis: ;whereas the Western approach focuses principally on 
implementation and enforcement of the civil and political rights 
which are individualistic rights, the emphasis of the developing 
countries has been on social and economic rights which are meta- 
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individual collectivistic rights. But it needs to be emphasized that 
both categories of rights are equally important and cannot be 
sacrificed at the altar of the other. No State can be permitted to 
claim that social andeconomic rights can be realised by suppressing 
the individual rights to freedom and liberty cannot be allowed to 
be so unbridled as to result in denial of basic human rights to large 
masses of people suffering from want and destitution, hunger and 
Starvation. Both sets of rights are vital to the existence of a 
democratic structure. Both are linked with each other and one 
cannot exist without the other. The nations of the world have to 
recognize this basic premise. 

The United Nations has evolved a series of international 
instruments over the last forty years laying down a normative 
regime of human rights which comprises social and economic as 
well as civil and political rights. When a global consensus has been 
achieved at the level of rhetoric regarding the concept of human 
rights as is evident from the ready subscription by the international 
community of nation States to these instruments, there is no reason 
why the member States should not ratify or accede to these 
instruments. Since the adoption of the Universa! Declaration by 
the General Assembly without a dissenting vote, human rights 
have become central pillars of the international political and legal 
order. The legal embodiment of this new international order, in the 
field of human rights, is to be found in the various instruments 
adopted by the United Nations which are the law - making 
multilateral human rights treaties. The membership of the 
international community entails acceptance of its legal order and 
one of the most effective ways of doing so is to adhere explicitly 
to the instruments which establish that order, to comply with their 
obligations and to take part in their operations and in the work of 
their supervisory organs. Adherence to the international human 
rights instruments also enhances the world stature of the country 
and the standard and esteem in which it is held. It also helps to 
develop universal human rights culture. Itis, therefore, a matter of 
regret that some of the States should not have ratified even the 
International Covenant on Civil and Political Rights and the 
international Covenant on Economic, Social and Cultural Rights 
and a larger number of countries, including India, should not have 
ratified the Convention on the Rights of the Child and the Convention 
Against Torture, I am particularly unhappy that though more than 
50 countries have ratified the Convention on the rights of the Child, 
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India has failed to doso and so also an international instrument like 
the Convention Against Torture because this World Congress is 
being held on the Indian soil. I hope and trust that the pressure of 
public opinion generated by this World Congress will persuade 
India to ratify these two instruments. I may point out that a draft 
optional protocol to the Convention Against Torture providing for 
visits to places of detention is also being prepared and it is likely 
to be submitted to the U.N. Human Rights Commission at its next 
session. 

It is true that no other region of the world has so many 
diversities and disparities as the region comprising Third World. 
It has countries of radically different social structures and diverse 
religious, philosophical and cultural traditions, legal systems and 
degrees of economic development. But the ideology of human 
rights transcends these diversities and disparities and there is no 
reason why there should be no strict adherence to the international 
human rights norms. But, unfortunately, in many countries of the 
world, including India and the countries of the Third World, there 
are denial of civil liberties; detention without trial; ethnic violence; 
disappearances and torture; and political killings which are the 
grossest violations of the human rights, women are discriminated 
against; workers are exploited and some are held in bondage and 
children in many of these countries are the victims of poverty and 
destitution, hunger and homelessness and they are deprived of the 
basic necessities of life including education and health care. There 
is great kneed to expose these suppressions of civil liberties and 
arbitrary deprivations and to mobilize national as well as 
international opinion against them. 

It is indeed a strange fact of history that the elites who come 
to power at the end of colonial rule after being out of power for a 
long time, having been victims of suppression of civil liberties, are 
strong protagonists of civil liberties before accession to power. 
However, after they come to power, they find themselves amidst 
the poverty of the masses and the rising demands and expectations 
of the people for a change in their socio-economic conditions. 
Sometimes they find that there is political opposition mounting 
against them and the people are turning against them. The have- 
nots and the dissidents take recourse to civil and political riots for 
highlighting their grievances and mobilizing discontent. Those 
who are in power then start taking measures of suppression of civil 
liberties in order to protect and preserve their power. They become 
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allergic to opposition and intolerant of criticism. They then want 
to grab more power with a view to crushing opposition and 
silencing criticism. Power, history tells us, feeds upon power. 
Instances are not lacking in history, when those elected to seats of 
power by democratic processes have assumed dictatorial power 
and set up authoritarian regimes while keeping the facade of 
democracy. The danger of such a situation is acute when the 
individuals or groups in power find the same slipping away from 
their hands. As long as they are entrenched in power, feel safe and 
face no real threat, they can afford to keep up democratic facade 
and do without extraordinary powers. It is when they find that the 
power which they have so long enjoyed is slipping from their hands 
that they bypass democratic norms and assume extraordinary 
powers and misuse or abuse the power given to them for bona fide 
purposes. Examples abound where the power of preventive 
detention is grossly abused, free speech is silenced and political 
killings and fake encounters are resorted to by apparently democratic 
rulers with a view to perpetuating their power. 

There is also another danger to human rights to which I would 
like to draw your atiention. We in Third World countries are living 
in a troubled world with many threats to the security and well- 
being of our society—threats, external as well as internal. We find 
that conflicts between different ideologies within a country are 
seeking to tear apart the political fabric of the country and there are 
also sometimes destablizing forces working within the country. In 
such an atmosphere, there is often atendency to advocate draconian 
measures to protect the society against real and imaginary ills. The 
necessity of such measures can frequently appear plausible, even 
to well-intended citizens, and actuated by high negative emotions, 
uncertainty, fear and anger, they may be tempted to advocate the 
principle that “the end justifies the means”’, It is sufficient to point 
out that history is replete with the disastrous consequences of the 
smothering and suppression of human rights by the dictates of 
expediency. We must, therefore, take care to ensure that, in no 
situation, howsoever grave it may appear we shall allow basic 
human rights to be derogated from. Because once there is derogation 
for an apparently justifiable cause, there is always tendency in the 
wielders of power, in order to perpetuate their power, to continue 
derogation of human rights in the name of security of State. 

I must also point out that there are not only individual 
violations, but there are also mass violations of human rights. 
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Examples of these violations are to be found in apartheid, racial 
discrimination against non-Whites in some of the countries of the 
Western world, mass killings on account of racial and ethnic 
conflicts and above all profiteering activities of multinational 
corporations in Third World countries. The multinational 
corporations are marketing in Third World countries pesticides 
which are injurious to the soil and health of the human beings; they 
are dumping toxic wastes and hazardous materials; they are 
exporting drugs which are banned in their own countriés because 
they are harmful to human health. They are carrying on their 
manufacturing activities regardless of danger to safety and security 
and environmental hazards. The most disastrous example of this 
was the escape of MIC from the Bhopal plant of Union Carbide 
which was the worst industrial disaster in the world and which took 
heavy toll of Indian lives. What happened in Bhopal was mass 
violation of human rights of at least 500,000 people. The 
multinational corporations regard life of the people in the Third 
World countries as cheap and expendable so long as they can made 
profits and they do so in the belief that they can get away cheaply 
by paying compensation which by the standards of the Western 
World is wholly inadequate and thereby buying of even immunity 
from criminal prosecution for the wrong done by them to the 
people. Such mass violations of human rights have to be condemned 
and every action—legislative, executive and judicial—has to be 
taken in order to ensure that such mass violations do not recur in 
the future and the people in the Third World countries are not made 
victims of such mass violations. 

I may point out that the time has come when the Asian region 
must have an Asian Commission of Human Rights or in any event 
a sub-regional convention for South Asia and similarly a sub- 
regional convention for other Asian sub-regions. 

This World Congress augurs well for the future of human 
rights in the globe. It is necessary that we, the people inhabiting 
this globe, must rise to the challenge of making human rights a 
reality and not just an aspiration. In the words of Don Quixote’s 
heroine Dulcina, ““Youhave shown me the skies, but what good are 
the skies to a creature who’ll never do better than crawl’. While 
man’s reach should indeed exceed his grasp, we need to both reach 
and grasp, to make human rights for all a reality now and not just 
an action programme for the next four decades. 
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FINAL ACT 


The World Congress on Human Rights 


Having met and deliberated in New Delhi from 10 to 15 
December 1990 on key issues relating to promotion and 
protection of human rights, 

Recalling various instruments of human rights adopted by 
the United Nations and its Specialized Agencies, especially the 
Universal Declaration of Human Rights and International 
Covenants on Human Rights, 

Reiterating that human beings occupy a key position in all 
spheres of activity on this planet, that it is precisely for realization 
of their rights and freedoms that society, both at the national 
and international levels, had to be organized, 

Taking into consideration gross violations of human rights, 
conflicts and tensions which are rampant in various parts of the 
world, 

Bearing in mind that peace would come to all peoples through 
universal respect for the basic human rights of everyone, 

Recommends to the United Nations and its Specialized 
Agencies, all Governments, and other organizations, both inter- 
governmental and non-governmental, concerned with human 
rights, as follows: 
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I 


Civil and Political Rights: Protection of Personal Integrity 
The World Congress on Human Rights, 


1. Calls upon all Governments to ratify international 
instruments containing safeguards and remedies against torture, 
disappearances and extra-judicial executions, including the 
International Covenant on Civil and Political Rights (ICCPR) 
and its First Optional Protocol and the United Nations Convention 
against Torture and Other Cruel, Inhuman of Degrading 
Treatment or Punishment and should reflect in their domestic 
legislation and practice these safeguards and those provided in 
the United Nations principles on the effective prevention and 
investigation of extra-legal, arbitrary and summary executions; 

2. Recommends that the draft declaration on the protection 
of all persons from enforced or involuntary disappearance now 
before the United Nations Commission on Human Rights be 
examined and adopted as a matter of the highest priority; 

3. Affirms that the scope of administrative detention should 
be strictly limited and it should never be used to imprison 
prisoners of conscience, or to avoid providing a fair trial as 
soon as practicable to other political prisoners; 

4. Stresses that whenever administrative detention is applied 
it should be subject to strict judicial control by a fully 
independent judiciary; 

5. Underlines that need to provide prisoners held in 
administrative detention with all the safeguards required by the 
United Nations principles for the protection of all persons under 
any form of detention ‘or imprisonment, including the obligation 
to inform individuals on their rights at the time of their detention, 
the rights to be heard promptly after arrest; and to challenge the 
detention at any time before a judicial or other independent 
authority, and prompt access to their families and lawyers; 

6. Believes that the concept of national security should be 
Clearly, precisely and strictly defined. Different grounds for 
derogation, such as extreme social unrest, serious threats to 
political stability and acute economic emergency, should be 
clearly distinguished (All grounds for derogation should be 
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subject to the general criterion of a clear threat to human rights 
of the population at large.); 

7. Affirms that any state of emergency should be legally 
introduced and proclaimed, should be notified as required by 
international human rights treaties, and should be introduced 
only in response to an exceptional threat and only for such 
temporary period as that threat continued to exist. The 
exceptional powers provided under a state of emergency should 
be only those strictly proportional to the nature of the exceptional 
threat and should conform to the principle of non-discrimination; 

8. Urges that the principles of international law applying to 
states of emergency should be developed through further 
consideration by the Human Rights Committee of its general 
comment on Article 4 of the International Covenant on Civil 
and Political Rights, and the Committee should develop a 
mechanism for urgent consideration of each declared state of 
emergency, in order to ensure compliance wiih established 
criteria and procedures of international law governing 
derogations. Additional and alternative sources of information 
on states of emergency and their impact on human rights should 
be explored and a computerized information network should be 
established for that purpose. The role of NGOs should be 
enhanced in this sphere by adopting an additional protocol to 
the ICCPR with suitable safeguards; 

9. Welcomes the total abolition of the death penalty this 
year by seven countries (Andorra, Czechoslovakia, Ireland, 
Mozambique, Namibia, Sao Tome and Principe,) and its abolition 
for ordinary crimes in another (Nepal), and urges all 
Governments to abolish the death penalty in accordance with 
the right to life and respect for fundamental human rights, and 
to ratify the Second Optional Protocol to the ICCPR; 

10. Further recommends that, pending abolition, all 
Governments should respect the safeguards prescribed by 
international law limiting the application of the death penalty, 
including the exclusion from liability to death sentences of 
juvenile offenders and mentally ill or retarded people, and the 
requirements of a fair trial with right to appeal to higher court 
and to seek clemency. 
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NGOs and Human Rights 


The World Congress on Human Rights, 


1. Appreciates the contribution of non-governmental 
organizations (NGOs) as the eyes and ears as well as the 
conscience of the world-wide community of human rights 
concerns; 

2. Calls upon member States, and all governmental and inter- 
governmental organizations to assist and sustain the establishment 
and development of human rights NGOs without compromising 
their freedom to facilitate their functioning with dignity; 

3. Calls upon all human rights NGOs to pool their resources, 
to coordinate their activities, to collaborate among themselves 
and to work incessantly for the progressive realization of human 
rights responsibilities and obligations; 

4, Recommends 

(a) translation, by or with the assistance of NGOs, of UN 
documents on human rights into different national languages 
and their dissemination for human rights literacy, education and 
research with a view to making people at large aware of all 
human rights responsibilities and obligations; | 

(b) free and ready accessibility of NGOs to all documents 
and reports of transactions relating to their country in the United 
Nations system; 

(c) an organized campaign by NGOs to request their 
Governments to ratify all UN human rights instruments and for 
Setting up effective mechanisms for guaranteeing compliance 
with them; 

(d) special attention by the United Nations Information 
Centres and the United Nations regional offices in their several 
locations all over the world to ensure easy availability of the 
campaign materials and resolutions passed and other similar 
information related to human rights published by the United 
Nations to all concerned and interested groups; 

(e) use of student associations/unions of colleges and 
universities as an effective means of reaching the youth with a 
view to enlisting their active participation in the world-wide 
human rights movement; 
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(f) training and other programmes and preparation of kits to 
acquaint NGOs and voluntary professional workers and to devise 
functionally useful formats; 

(g) development and adaptation of flexible and simple as 
well as elaborate documentation systems in respect of human 
rights and their violations in the world for the use of NGOs; 

(h) workshops, group discussions, exchange programmes, 
seminars and other human rights meetings, more particularly in 
the developing world, with a view to progressive geographical 
decentralization of the Centre for Human Rights in Geneva and 
its activities; 

(i) selection by NGOs of certain human rights instruments 
and United Nations resolutions and campaigns by them for their 
implementation by Governments and the United Nations; 

(j) technical facilitation and dissemination of human rights 
awareness, education and research by the Geneva-based 
International Service for Human Rights; 

(k) emphasis by NGOs on the essential connection between 
development especially of disadvantaged people and human 
rights, especialiy economic, social and cultura! rights; 

(1) strict compliance and pre-audit by all international aid 
and lending agencies in respect of the mandate of human rights 
observance in all their activities; 

(m) public education and public interest campaigns by NGOs 
whenever human rights are violated in the name of or under the 
cover of “development” which undermines and impairs human 
rights; 

(n) support by NGOs for a United Nations Convention 
against Religious Intolerance; and 

(0) coordination by international human rights NGOs with 
national and local human rights NGOs based on the recognition 
of the local and national NGOs as the grassroot foundation of 
the world-wide movement for human rights, responsibilities and 
obligations. 
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iil 


Economic, Social and Cultural Rights: 
Protection of Human Dignity 


The World Congress on Human Rights, 


1. Considers economic, social and cultural rights and the 
right to development as core rights and their realization as 
necessary for the protection of human dignity; 

2. Urges that criteria for development strategies be laid 
down under the four broad categories: conditions of life, 
conditions of work, equality of access to resources, and 
participation, and that it is necessary to formulate indicators for 
the assessment of progress in the realization of human rights, 
especialiy in economic, social and cultural areas; 

3. Expresses profound concern on many instances of 
violations of human rights by Transnational Corporations (TNCs) 
in home and host countries, such as marketing of banned drugs, 
exploitation of labour, massive loss of life and health due to 
production of hazardous substances; 

4, Demands the accountability of Transnational Corporations 
and the enforcement of their obligations and responsibilities 
should be ensured by international organizations and 
Governments through formulation and implementation of 
appropriate code of conduct; 

5. Recommends that necessary steps be taken at all levels to 
set right the existing maladies in the area of development and 
realization of the right to development as a human right. These 
include: 

(a) a new definition of development which should consider 
such questions as: development for whom, by whom, at what 
cost to the individual and the environment; and a global effort 
to formulate this definition of development geared to the 
objectives of the Universal Declaration of Human Rights and 
other international declarations, covenants, charters and treaties 
as a priority task; 

(b) formulation of new strategies, goals and activities; 

(c) promotion of active participation of people at the 
grassroots level, and ensuring that the people are actively 
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involved at all stages of initiation, goal setting, resource allocation 
on priority basis, implementation of programmes after their 
formulation, and the control assessment, monitoring and 
evaluation of development activities; 

(d) elimination of undue influence and pressure by lending 
agencies and efforts to reduce, if not eliminate, the quantum 
and conditionalities of foreign aid extended to developing 
countries; 

(e) use of guidelines and criteria in the initiation, planning, 
budgeting and programme implementation of agricultural, 
industrial, scientific and other development so as to ensure that 
a single step taken for development will, apart from not reducing 
respect for and observance of human rights, guarantee that the 
people are enabled to achieve increasing freedom to exercise 
the fundamental human rights enunciated and elaborated in 
international instruments; 

(f) that a code of conduct be formulated for the compliance 
by all developmental agencies - national and international - in 
order to achieve enjoyment of powers of decision-making and 
distribution of the benefits of development on the bases of 
equality and justice among all peoples of the world; 

(g) that international machinery to evaluate and monitor the 
process of development, concomitant with the realization of 
human rights be strengthened, through wide acceptance of and 
compliance with all international declarations, covenants and 
treaties adopted and to be adopted in future; 

(h) that a greater role be given to NGOs to disseminate 
information and create awareness among the people and 
encourage increased involvement of people in all deveiopmental 
activities, as Outlined above; and 

(i) that democratically established criteria be laid down by 
assessing the fruits of development and to measure them in 
terms of the realization of human rights and to devise a 
mechanism by which lending agencies and the recipient 
Governments will enter into only such financial arrangements 
that bring about the effective enjoyment of human rights by all. 
The same principle should apply for technical assistance and 
cooperation; 

6. Notes the declining living standards and increasing 
deprivation of the basic needs and human rights of the people 
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of the world as a result of the failure of the ongoing development 
Strategies and faulty implementation of programmes; 

7. Takes cognizance of the impending crisis of confidence 
of the people in the international activities, economy, powers, 
structures, programmes and mechanisms and the manifested 
inability of the international community to ensure full realization 
of human rights by all; 

8. Calls upon international agencies, national Governments 
and international organizations to take urgent action to: 

(a) formulate in practice and concept new development 
objectives, strategies and policies to remedy past abuses and to 
gear all development activities for the promotion and protection 
of human rights of all; 

(b) draw up new and effective conventions, codes of conduct 
and other necessary instruments for strengthening the right to 
development and the protection of human dignity through 
effective realization by all of the economic, social and cultural 
rights and to devise machinery for wider and effective 
enforcement of such instruments and secure compliance by all 
concerned; and 

(c) urge on the peoples and non-governmental organizations 
all over the world to educate people and encourage wide 
participation in all development programmes; 

9. Requests the next World Congress on Human Rights to 
follow up implementation of these recommendations. 


IV 


Natural Resource Conflicts and the Right to 
Safe Environment 


The World Congress on Human Rights, 


1. Proclaims the inalienable right of humankind and its 
posterity to a safe, clean and healthy environment and acclaims 
and reiterates the indivisibility of human rights, peace and 
progress; 

2. Considers that the illegal dumping of nuclear, toxic and 
hazardous materials, products and wastes, the indiscriminate 
exploration and exploitation of resources, transfer of destructive 
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technologies, testing of nuclear weapons on or under land and 
water or in space, nuclear explosions, oil exploration and 
detrimental exploitation of the common heritage of mankind 
such as the Antarctic and the operation of hazardous installations, 
Cause or create the risk of death, serious bodily injury, cultural 
harm, and destruction and devastation of the environment and 
the life-support systems on which humankind depends for 
survival; 

3. Considers it to be imperative to develop and elaborate 
international norms and standards, to provide for accessible and 
effective information-exchange, monitoring of compliance and 
investigation of violations, and for obtaining redress in all matters 
relating to a safe, clean and healthy environment; 

4. Emphasizes the pressing need to strengthen and enlarge 
international advisory services, training programmes and 
collaborative consultations, free of cost or at a minimal cost, 
and the need for the widest dissemination of environmental 
information and for programmes and projects of environmental 
and energy literacy, education and research; 

5. Recognizes that the problem of environmental destruction 
and growing ecological imbalance are directly caused by the 
prevalent dominant development ideology using technologies 
and processes of mass production, centralized distribution 
mechanism and promotion of consumerism; 

6. Reiterates the fundamental right of humankind to freedom, 
equality, decent and adequate condition of life in an environment 
of quality that permits a life of dignity and well-being, and the 
equally fundamental responsibility of Governments, peoples in 
groups and individuals protect and improve the environment for 
the present and future generations; 

7. Declares the obligation of all States, governmental 
authorities, national and transnational corporations, groups and 
individuals, to strive for and assist in the preservation of the 
balance of nature and all living species in the ecosystem, the 
progressive realization of environmental protection, conservation 
of common resources and the prevention, regulation and 
prohibition of all hazards to ecology and life in the context of 
sustainable development; 

8. Further declares that it is a crime against humanity, and 
calls upon States to expand the categories of international crime, 
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to illegally dump nuclear, toxic and hazardous materials, products 
and wastes, to establish and operate hazardous installations 
without regard for the lives, safety and health, livelihood and 
cultural values of people, and to destroy, devastate and exhaust 
resources and life-support systems which are essential to survival 
of humankind; 

9. Calls upon all States to make comprehensive 
constitutional, statutory and administrative provisions and take 
appropriate steps to safeguard and secure a safe, clean and 
healthy environment; 

10. Further calls upon all States to accede to, ratify, 
implement and enforce by appropriate criminal and other 
penalties, all relevant international conventions, and to develop, 
conclude and bring into effect new international instruments 
that have the object of protecting the environment and the human 
right to a healthy, clean and safe environment; 

11. Further calls upon the United Nations System and ali 
national and international aid and lending agencies to establish 
and enforce appropriate safeguards, incentives, and financial 
mechanisms, including “hold-backs” and trust funds, to ensure 
that recipients of aid adhere to the human rights proclaimed in 
international treaties, conventions, inter-governmental and non- 
governmental declarations and resolutions; 

12. Recommends in particular 

(a) the inclusion in national constitution or legislation a 
Charter of Rights, an Environmental Bill of Rights or a system 
of fundamental guarantees to a safe, sustainable, clean and 
healthy environment, including a reasonable right to know and 
access to information relating to all major projects, policies and 
processes, both now in operation and those that are being 
planned or proposed; 

(b) provision for the assessment of and acceptance by 
individuals, communities and societies, the physical, economic 
and socio-cultural impacts and risks prior to the approval of 
major projects or development policies, for compensation, 
reporting, data-gathering, analysis standard-setting, investigation, 
monitoring, enforcement, adjudication, and other related matters 
as well as provisions for rights of empowerment, people’s 
participation, and opportunities for hearing in crucial decision- 
making to the extent possible; 
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(c) the substitution fo innovative and environment-friendly 
models, technologies and life-styles for existing developmental 
models, technologies and life-styles; 

(d) freely accessible technology transfer for environment- 
friendly products, processes and know-how; 

(e) the prohibition of the illegitimate dumping of nuclear, 
toxic, hazardous and other similar products, chemicals, wastes 
and materials; 

(f) the prohibition of nuclear weapons testing; 

(g) the rational use of natural resources including land and 
water for integrated development; 

(h) scientific development leading to global self-sufficiency 
within the limits of available natural resources and removing 
poverty, disease, illiteracy and unemployment; 

(i) the adoption of the principle of strict liability in respect 
of environmental lapses; 

(j) conservation of land and water resources by eliminating 
wasteful consumption, and by afforestation and tree plantation; 

(k) a Charter of Rights for workers in hazardous industries 
which would include: (i) right to know the hazardous or toxic 
nature of substances and the dangers they pose when handling 
or when being exposed at the workplace; (ii) protection of those 
who alert authorities to unsafe working condition; (iii) freedom 
of choice, freedom from economic coercion, right to refuse- 
unsafe work; (iv) right to qualified and safe co-workers; and (v) 
right to accurate accident reporting and health reporting systems; 

(1) a Charter of Rights for future generations which would 
(i) recognize the right of future generations to a safe, clean and 
healthy environment; (ii) impose a duty of stewardship on each 
generation to conserve and use the environment and natural 
resources for the benefit of the present and succeeding 
generations and to prevent irreversible and irreparable harm to 
life on our planet Earth; (iii) make each generation accountable 
to the next generation in its use of the natural environment; and 
(iv) secure environmental accountability through representation 
of future generations in decision-making by non-governmental 
organizations acting as trustees, sustainable development of 
renewable resources and monitoring of the quality of 
environment, inter-generational trust funds financed by global 
users fees or tolls, such as fees on land disposal of hazardous 
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waste, “severance tax’ on extraction of non-renewable resources, 
fee for using global commons, e.g., “carbon tax” on motor 
vehicles and on products or services that contaminate the Earth’s 
air, atmosphere, space, land and water-ways; and 

(m) international action to promote (i) the development of 
the concept of multinational enterprise, criminal and civil liability 
including liability of corporate directors and high officers; (ii) 
accountability of national and multinational enterprises directly 
as subjects of international law; (iii) a comprehensive system of 
regulation, including prohibition at national and international 
levels, governing all aspects of chemical and nuclear hazards, 
such as the export, import, manufacture, use, transport, storage 
and waste disposal; comprehensive on-going research especially 
on toxic effects and treatment of effluents and other pollutants, 
plant design, safety measures and operating procedures, workers’ 
rights, plant siting, and pollution; (iv) the development of 
international information systems for environmental, economic, 
socio-cultural impacts and hazard assessment; .(v) the 
improvement of international information systems regarding toxic 
effects fo the chemicals by strengthening and extending the 
mandate of the International Register of Potentially Toxic 
Chemicals; (vi) creation of an international disaster relief system; 
(vii) development of a more effective international justice system 
for victims, for example special rules under international law 
on jurisdiction, forum, standing, discovery, representation, due 
process, interim orders, recognition and enforcement of foreign 
judgements, and a new international dispute-processing system 
for victims including legal proceedings by individuals and groups 
concerned as well as by States; and (viii) the expansion of 
human rights in the International Covenant on Economic, Social 
ud Cultural Rights to include specifically the right to a safe, 
ciean and healthy environment using the complaints procedure 
of the Sub-Commission for prevention of Discrimination and 
Protection of Minorities and the special application procedure 
to the Commission on Human Rishts and Human Rights 
Committee. 
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Vv 


Effective Realization of the Rights of Women 


The World Congress on Human Rights, 


1. Urges Governments to ratify the Convention on 
Elimination of All Forms of Discrimination Against Women 
and to establish commissions to monitor compliance with it; 

2. Further urges Governments of countries which have 
entered reservations to the Convention to withdraw those 
reservations and to change their laws to the extent necessary; 

3. Calls upon Governments and the media to disseminate 
freely information dealing with human rights especially those 
of women and to take action at every level of society with a 
view to changing attitudes which may result in discrimination 
against women and girls; 

4. Condemns all forms of gender discrimination, including 
discrimination in respect of the right to be born; 

5. Suggests legislative and other measures to ensure that no 
person who tends or medically examines any pregnant woman 
shall reveal any information, either to the woman herself or to 
any other person, which might indicate the sex of the unborn 
child; 

6. Considers it imperative to eliminate gender discrimination 
in respect of education, and calls for steps to ensure that 
education should be universal, free and compulsory for both 
female and male children at least up to the age of 16; 

7. Recommends that national laws be examined and revised 
in order to remove discrimination int he areas of: (a) marriage 
(b) inheritance (c) matrimonial property (d) matrimonial relations 
and (e) adoption and guardianship; 

8. Further recommends the establishment of Family Courts 
based on the following principles; (a) simplified laws and 
procedures (b) privacy of hearings (c) policy of appointing family 
court judges in equal gender proportions and (d) providing 
counselling and mediation services as part of the court process, 

9. Calls upon all Governments to take immediate steps to 
ensure that all discriminatory laws, regulations and regulatory 
procedures which restrict the movement of women within a 
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country and which restrict the right of women to travel outside 
their country should be repealed; 

10. Suggests that an attempt should be made so that future 
World Congresses may have 50 per cent women, as participants 
and keynote speakers; 

11. Requests that this Final Act be circulated to all 
appropriate bodies, including: (a) United Nations Branch for 
the Advancement of Women of the Centre for Social 
Development and Humanitarian Affairs, Vienna; (b) United 
Nations Commission on the Status of Women; and (c) 
Governments and the media. 


Vi 


Ethnic, Social and Religious Conflicts 


The World Congress on Human Rights, 


1. Considers that: 

(a) the phrase “ethnic, social and religious conflict” is often 
a misnomer and leads to false perception and that such conflicts 
are variably cited by politicians manipulating the situation to 
obtain power and to control resources; 

(b) tensions between communities largely emanate on the 
question of control of resources and are heightened by depressed 
economic situations and economic dislocations; they are not 
essentially conflict between doctrines of religions but more 
between people, who happen to belong to a religion, and often 
only a small section of this community is m conflict; 

(c) rise of authoritarianism in response to political and 
economic challenges is often associated with the abuse of power 
by dominant ethnic majority and expresses itself in its most 
blatant way through theexcesses of military and law enforcement 
authorities identified with the ethnic majority; 

(d) furthermore, the strong identification of State with 
religion and culture of the majority leads to alienation fo the 
minorities; as a result, the religious minorities tend to become 
“exclusivist’” which, in turn, escalates conflicts and inhibits 
dialogue; and 
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(e) minorities are often marginalized by those in power and 
that minorities could be defined as a group of people, including 
women, who are without any share in power and that definitions 
and their interpretations change in the context of changing and 
existing social and economic environments in a given situation 
and there is a continuing need for renewal, 

2. Emphasizes that: 

(a) the need to resolve conflicts peacefully requires much 
more effort, including the early analyses of the factors leading 
to marginalization of groups and that it is important for each 
community to recognize its responsibilities to other communities; 

(b) the State and its centralized structural framework has 
limitations in finding solutions; hence the crucial issue is the 
devolution of power both structurally and geographically, and 
the granting of autonomy in many areas while respecting the 
integrity of the State; 

(c) organizations both non-governmental and inter- 
governmental, especially the United Nations, as well as national 
Governments have a crucial role to play in promoting research, 
dissemination of information providing objective views and in 
bringing communities together; 

3. Reaffirms that the United Nations has a crucial role in 
seeking peaceful solutions to conflict and injustice, and 
recognizes that violent conflicts involving minorities are a major 
cause of insecurity and disharmony in the world; 

4. Urges the United Nations and its member States to 
recognize the importance of this issue and to seek positive 
remedies by: 

(a) adopting a declaration on “The Rights of Persons 
belonging to National, Ethnic, Religious or Linguistic 
Minorities”, as a matter of immediate urgency. A United Nations 
convention on religious intolerance may also help enhance the 
rights of minorities; 

(b) member States responding fully and speedily to the urgent 
requests of the United Nations Sub-Commission on the Protection 
of Minorities and the prevention of Discrimination as also urgent 
requests for information on minorities. States should thereafter 
submit regular reports on the conditions and policies relating to 
minorities; 

(c) seeking new forums to bring together member States 
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and minorities to find constructive responses to minority issues. 
In this connection the role of the United Nations General 
Assembly as an avenue for the consideration of these issues 
should be greatly enhanced, for example, by permanent reference 
to the Third or Fourth Committee; and 

(d) ensuring that the situation of minorities is made a 
substantial item on the agenda of the United Nations Conference 
on Human Rights, to be held in 1993, reviewing the work of the 
United Nations in the field of human rights, and that non- 
governmental organizations (including minority communities) 
are consulted and involved; 

5. Recognizes and welcomes the constructive steps taken by 
Governments in the promotion of dialogues with their minorities 
and in redressing problem areas. It also recognizes and regrets 
that some Governments and politicians have ignored or exploited 
majority-minority differences; 

6. Appeals to all Governments to recognize that problems 
do exist and the need for positive measures to facilitate just and 
peaceful solutions. These include: 

(a) encouraging independent research and analysis of the 
root causes of conflicts by researchers and non-governmental 
organizations; 

(b) open, impartial and constructive analysis of evidence 
brought to the attention of Governments, researchers and non- 
governmental organizations, where possible, together; 

(c) the allocation of additional resources to redress injustices 
in the situation of minority communities and to promote inter- 
community harmony. This will involve a particular responsibility 
for donor countries to support initiatives (either bilaterally or 
multilaterally) of governmental and non-governmental bodies to 
promote community and inter-community harmony; 

(d) the development of regional forums in all regions, where 
possible, incorporated into international law through a 
convention, which monitors human and minority rights, and can 
exercise jurisdiction in relation to individual or group petitions; 
and 

(e) the creation of new institutional bodies - locally, 
nationally and regionally - to consider and respond to the needs 
of minorities; 

7. Reiterates that non-governmental organizations, 
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particularly those operating at the local and national levels, 
could play an important role in the resolution of ethnic, social 
and religious conflicts and calls upon such non-governmental 
organizations to: 

(a) reflect on and review their policies towards minorities; 

(b) consider new programmes of action for minorities to 
resolve injustices and seek peaceful solutions; 

(c) identify models of good practice and promote and 
publicize those experiences; 

(d) maintain a dialogue with each other - locally, nationally 
and internationally - in order to promote understanding and 
cooperation, especially through issues which transcend ethnic 
boundaries (for example, the environment); 

(e) explore and develop new ways of enabling communities 
to share power equitably, ad to seek the peaceful resolution of 
conflicts; 

‘(f) develop a continuing programme involving research and 
the publication of reports, both on the conditions of minorities 
and on ways of promoting peaceful and just solutions to conflicts; 
and 

(g) direct their activities to persuade Governments to adopt 
the proposals made at this Congress. 


vil 


Rights of Refugees and Stateless Persons 


The World Congress on Human Rights, 


1. Recognizes that the term “refugee” as defined in the 1951 
Convention/1967 Protocol ought to be complemented in 
accordance with the wording of the 1969 OAU Refugee 
Convention and the 1984 Cartagena Declaration in order to 
protect persons leaving their country of origin for reasons of 
international or non-international armed conflicts, foreign 
aggression, internal disorder or similar events. In the meantime, 
it calls for further accessions to the 1951 Convention/1967 
Protocol and other regional instruments; 

2. Stresses that the practice with regard to refugee 
determination had become more restrictive in developed 
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‘countries during the past few years which, in particular, affected 
asylum seekers from the Third World. In view of the international 
character of the refugee problem and the fact that a solution is 
the responsibility of all States, it calls upon the developed 
countries to accept more asylum seekers, either those arriving 
spontaneously or under special resettlement schemes; 

3. Notes the precarious situation under which internally 
displaced persons are living and the fact that this category of 
persons cannot be assisted by the UN High Commissioner for 
Refugees (UNHCR) as they are outside the mandate of the 
office; therefore, it calls upon the international community to 
establish a legal basis for assistance of this group by humanitarian 
organizations; 

4. Believes that an integrated approach to the refugee problem 
requires addressing the problem of causes of new flows of 
refugees. In this context, it stresses the urgent need to reform 
North-South economic relations and to take steps towards 
establishing a new international humanitarian order; 

5. Underlines the importance of establishing an “early 
warning system” and participating in current UN efforts to 
coordinate such systems. Recognizing the need for measures 
relating to preventive actions for the avoidance of refugee flows, 
it urges that any preventive actions in this regard should conform 
with the Statutes of the UNHCR. It further recommends 
information-sharing on country conditions; 

6. Emphasizes the need to respect the principle of non- 
refoulement, including non-rejection at the frontier for all asylum 
seekers, as also the need to safeguard their access to a refugee 
determination procedure; 

7. Stresses the voluntary character of repatriation of refugees. 
In this regard, it underlines the principle of the right to leave 
any country, including one’s own country (Universal Declaration 
of Human Rights, Art 13, para 2) and deplores that some 
countries openly violate that principle. It recommends that 
guidelines on repatriation should define clearly the responsibility 
of the country of origin, i.e. development aid and human rights 
observances-an aspect that includes economic, social and cultural 
rights as well as civil and political rights; 

8. Recommends that the international community should 
decide how to deal with cases where an asylum seeker has been 
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refused refugee status. In some countries a negative decision 
leads to the forcible deportation to the country of origin, while 
in others rejectees are kept in camps, or allowed to stay in one 
way or another. It urges that those determined not to be refugees 
should enjoy the protection afforded by the Universal Declaration 
of Human Rights; | 

9. Underlines the deplorable situation of stateless persons 
who are not refugees. In this context, it draws attention to 
several measures such as a survey of the extent of statelessness 
worldwide, collection and dissemination of information on 
national law and practices, review of the lawfulness of 
deprivation of citizenship and mandating an international agency 
for the effective protection of the rights of stateless persons. 
With regard to refugees who are also stateless, it recommends 
that countries of asylum should take responsibility to avoid 
situations of statelessness. As well, those returned to countries 
of origin should enjoy the same guarantees. Also, it urges States 
to accede to the 1954 Convention relating to the Status of 
Stateless Persons and the 1961 Convention on the Reduction of 
Statelessness; 

10. Deplores the overall cuts to the UNHCR’s budget. It 
calls for consideration to be given to re-evaluation of the 
emergency assistance structure of UNHCR. In this respect, more 
effective management and planning could be developed without 
the constraints imposed by the yearly need to approach States 
for funding. Finally, it urges that efforts be made to put the 
question of forced migration on the international agenda. 


Vill 


Protection of the Rights of Vulnerable 
Sections of the Society 


The World Congress on Human Rights, 


1. Calls upon all States: 

(a) to ratify the Convention on the Rights of the Child and 
all related international instruments, and fully and immediately 
implement them; 

(b) to abolish child labour in all its forms in a phased manner 
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and pending the attainment of this objective, to take immediate 
steps to improve their working conditions; and 

(c) to prohibit by law, and enforce such law, the employment 
of children in work which endangers their health, safety and 
morals; 

2. Condemns child slavery in all its forms wherever it is 
practiced and calls for immediate intervention of concerned 
international organizations and Governrnents to put an end to 
this practice; 

3. Urges all States to take effective steps to end the practice 
of sale of human beings and to punish both the sellers and 
buyers engaged in the trade; 

4. Notes with distress and alarm that increasing number of 
children are incarcerated in inhuman and cruel prison 
environments in violation of international human rights covenants 
and constitutional guarantees and calls upon all States which 
have incarcerated children in jail, especially those detained for 
trial, to release them forthwith and to provide appropriate 
rehabilitation and adequate compensation to those children or 
their families; 

5. Notes with distress that disabled persons are denied their 
rightful place in society, neglected and socially and economically 
marginalized, and recommends: 

(a) that a mechanism for the protection of the rights of 
disabled persons should be established; 

(b) that universal access to preventive actions and disability 
prevention should be incorporated as an integral and high priority 
component in national socio-economic policies and development 
plans; 

(c) that efforts should be made for the creation of general 
awareness at the grassroots level about the prevention of 
disability as well as the rights of disabled persons; and 

(d) that home-based care and rehabilitation should be 
encouraged to the disabled, but where this is not possible they 
should be provided with institutional care and rehabilitation 
Services; 

6. Notes with deep concern that little has been done to 
resolve the problems of migrant workers; 

7. Urges intensified efforts, both at national and internationat 
levels, towards appropriate action programme and its speedy 
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implementation of the rights of migrant workers; 

8. Expresses distress over the perpetuation of the practice of 
bonded labour, despite extensive national legislation and 
international measures seeking its elimination; 

9. Demands more vigorous efforts for elimination of this 
form of social injustice; 

10. Calls upon non-governmental and inter-governmental 
organizations as also Governments: 

(a) to identify the disadvantaged sections of society and 
their particular needs; 

(b) to adopt effective action programmes particularly in 
respect of education, training and employment; and 

(c) to examine and improve upon the existing programmes 
in response to the needs identified; 

11. Realizes the fact that internally displaced persons fall 
outside the mandate of the office of UN High Commissioner 
for Refugees and are not assisted by that office; 

12. Takes a serious note of the fact that the displacement of 
one group of people for the rehabilitation of another set of 
displaced people often results in inter-group conflicts; 

13. Recommends: 

(a) that a special commission be established to take steps to 
stop any such major development projects that may cause large 
scale displacement of people against their consent; 

(b) that rehabilitation should first be ensured, then only 
displacement should take place; and 

(c) that rehabilitation should be worked out with the help of 
local voluntary agencies together with the active and effective 
participation of the people to be displaced; 

14. Notes that many of the communities, especially tribal, 
being displaced by development projects, are land-based for 
their existence, and, in several cases, have no other skills by 
which they can seek their livelihood; 

15. Recommends that access to skills and education and 
thereby to non-land-based occupations of the vulnerable 
communities must be increased, in addition to land compensation 
for displaced communities. 
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IX 


Human Rights Information, Teaching and Research 


The World Congress on Human Rights, 


1. Reiterates that human rights are indivisible, and include 
civil and political rights; economic, social and cultural rights as 
well as solidarity rights; 

2. Urges that: 

(a) human rights education should be understood as 
encompassing formal, non-formal and informal education, and 
should aim also to reach parents and policy makers; 

(b) the introduction of human rights issues in one formal 
curricula should be a political decision and not only a technical 
or procedural matter; 

(c) human rights education should not be only intellectual 
or informative but should also involve action-oriented learning 
processes; 

(d) human rights should not only be incorporated in the 
formal curriculum as a separate subject but should also be 
integrated into the entire curriculum, including the hidden 
curriculum, i.e. the culture of schooling; 

(ec) human rights education should be included in teacher 
training institutions and programmes; 

(f) teaching materials on human rights should be further 
developed, within a consistent framework, stressing the inherent 
dignity of the human being and representing real and concrete 
Situations and needs; 

(g) human rights teaching materials should be produced in 
different forms, both written and audio-visual. Written materials 
for international use should preferably be made available in the 
United Nations languages as well as others; and 

(h) the UN Centre for Human Rights, Geneva, should hold 
a series of practical workshops at the earliest to further develop 
human rights teaching materials for schools. These workshops 
should bring together those directly involved in producing this 
material, from inter-governmental, teaching and non- 
governmental organizations from different regions of the world. 
Manuals for teaching human rights, as published by the UN 
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Centre for Human Rights as well as by others, may form the 
basis on which local teaching material can be further developed; 

3. Notes that most non governmental organizations (NGOs) 
are small and have limited resources for information handling. 
They are trying to increase their capacity to obtain and 
disseminate the right information at the right time to the night 
people; 

4. Emphasizes that sharing of information can best be done 
in a decentralized network in which the participating 
organizations. 


- are conscious of the role and importance of information 
handling and exchange; 

- have or can obtain the competence necessary for systematic 
information handling; 


- agree upon the standards to be used for exchange; 


- know about the efforts of other organizations and build up 
collaboration and trust in the quality of each other’s work; 
and 


- work out a division of labour among themselves in which 
each organization handles in formation with in its area of 
relative competence and duplication of labour is narrowed 
down; 


5. Urges that documentation centres and organizations 
concerned with human rights should agree on a bilateral and 
multilateral division of labour in relative expertise, and technical 
preconditions for exchange of information are guaranteed. 
Further efforts should be made to develop an agreed and common 
vocabulary for the exchange of human rights information; 

6. Stresses that Governments and inter-governmental 
organizations should provide resources for training of 
documentation workers in tools and techniques for human rights 
information handling. In consultation with NGO networks, 
training should be promoted in particular at the local level so 
that human rights organizations can strengthen their information 
handling capacity; 
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7. Recommends that collaboration between inter- 
governmental and non-governmental organizations with regard 
to human rights information should be based on the following 
principles: 

(a) wide and easy public access to all inter-governmental 
organizations’ publications should be maintained and, where 
possible, strengthened; 

(b) plans and projects of inter-governmental organizations 
to improve the dissemination of information and documentation, 
in particular to establish computerized databases, should be made 
publicly known as early as possible and human rights NGOs 
should be invited to participate in their development; 

(c) collaboration in the development of information handling 
tools and an agreed terminology as basis for exchange of 
information; and 

(d) efforts made by the inter-governmental organizations to 
assist in establishing or strengthening national centres for numan 
rights information and documentation should be intensified. 
NGOs should be involved in these programmes; 

8. Emphasizes that: 

(a) the most valuable human rights research is often long 
term based and contributed substantially to the struggle for human 
rights; 

(b) the quality of human rights research depends greatly on 
the establishment and strengthening of research centres related 
both to academic and independent institutions. Such centres 
would have to attract the interest of professionals and activists 
of various disciplines and areas. Human rights research should 
be interdisciplinary in approach; 

(c) the preconditions to carry out human rights research, 
such as academic freedom and technical support, are better in 
politically stable societies. Such conditions allow the building 
of permanent research institutions; 

(d) innovative teaching and research at university level should 
be promoted; 

(e) in order to ensure expansion of university teachir: 
programmes, the publication and dissemination of human, 
research should be widened; and 

(f) most academic gatherings in the field tend to take pla: 
in the so-called First World with too little participation of 
researchers from the so-called Third World. In order to achieve 
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cross-fertilization and mutual enhancement, participation of 
human rights researchers of the so-called Third World should 
be strengthened. 

9. Recommends that: 

(a) it is necessary to develop further effective contacts and 
networks among human rights research centres in order to 
improve communication at the global level. More use should be 
made of modern and/or alternative means of communication; 
and 

(b) the question of funding human rights research continues 
to be difficult as action-oriented work is more easily funded 
than research. Action-oriented human rights NGOs should take 
account of the long-term research value of their activities; 
Therefore, they should seek means to finance the products of 
research and their dissemination. 


Mechanism for Implementation of Human Rights 


The World Congress on Human Rights, 


1. Affirms and Reiterates the vital importance of ensuring 
the progressive implementation of human rights responsibilities 
and obligations throughout the world and the crucial role which 
institutions and mechanisms of redress and accountability play 
in the fuller realization of human rights; 

2. Calls upon all governments, which have not done so, to 
ratify all human rights instruments, in particular (a) the 
International Covenant on Economic, Social. and Cultural Rights, 
(b) International Covenant on Civil and Political Rights, and (c) 
the Optional Protocols thereto; 

3. Calls upon all Governments to take immediate steps, 
including new legislation, to bring their national constitutions 
and legislations in conformity with international human rights 
norms; 

4. Calls upon all Governments, which have not met their 
financial obligations under human rights instruments to ensure 

efficient operation of the respective implementation 

ianisms, to do so urgently; 

5. Urges State parties to international human rights 
instruments to observe meticulously the criteria relating to the 
candidates nominated and elected to treaty-based and other 
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human rights bodies as stipulated in the international instruments 
thereby ensuring their independence, 

6. Calls upon (a) the Governments of Asia and Pacific region 
to follow up earlier initiatives undertaken to examine the 
feasibility of establishing effective regional mechanisms for the 
protection and promotion of human rights in Asia and pacific 
region, (b) the United Nations Secretary-General to facilitate 
the holding of seminars towards this purpose, and (c) the non- 
governmental organizations (NGOs) in the Asia-Pacific region 
to contribute and participate in this endeavour fully; 

7. Calls upon the State parties to observe the norms, 
principles and standards formulated for the purpose of elaborating 
and effectuating human rights including those which relate to 
the remedial framework of implementation and enforcement 
and the independence of judiciary, the legal profession and the 
jurors and assessors; 

8. Requests that the good offices role of the United Nations 
Secretary-General in cases of gross violations or threats of gross 
violations of human rights extended; 

9. Calls upon the United Nations to give serious consideration 
to the setting up of a Human Rights Council at the same level 
as the other principal organs of the United Nations to undertake 
a global watch on human rights, and in this organ provision be 
made for participation of relevant bodies including NGOs, United 
Nations specialized agencies, etc.; 

10. Calls upon the United Nations to recognize the need for 
an effective spearhead for urgent action on human rights within 
the UN system and to accord renewed and serious consideration 
to the proposal for the establishment of UN High Commissioner 
for Human Rights; 

11. Requests that the United Nations Centre for Human 
Rights, Geneva, should ensure the widest possible dissemination 
of texts of human rights instruments in the relevant languages; 

12. Urges (a) the further strengthening of the UN Programme 
of Advisory Services and Technical Assistance for Human Rights 
(b) regular evaluation by the recipients of the advisory services 
and technical assistance programmes as to their effectiveness in 
the protection of human rights and freedoms (c) setting up of 
training programmes for NGOs on implementation mechanisms 
as contained in the international human rights instruments (d) 
active collaboration between the UN Centre for Human Rights 


Final Act 587 


and UNESCO in holding regular human rights seminars for 
judges, lawyers, law enforcement agencies, armed forces, 
academics, parliamentarians, NGOs and other relevant groups, 
and (e) active support of UNESCO for human rights education 
programme of NGOs and other regional and local groups; 

13. Proposes that the NGOs should give consideration to 
(a) the establishment of one or more regional associations of 
human rights workers which would take action on behalf of the 
human rights defenders who are persecuted or are under the 
threat of persecution, (b) to set up a Human Rights Defenders’ 
Fund to provide for legal defence and redress and other forms 
of assistance to the persecuted defenders and their families, and 
(c) to disseminate information to human rights NGOs and other 
human rights workers of the existing and proposed mechanisms 
for support of defenders in distress; | 

14: Welcomes the decision made by the UN General 
Assembly at its forty-fifth regular session to convene a World 
Conference on Human Rights in 1993, with a view to evaluating 
the progress made in the enjoyment of human rights and 
fundamental freedoms since the Tehran Conference of 1968 
and to propose a programme of action for further strengthening 
and developing of the human rights programme for the next 
decade; 

15. Recommends that (a) an International Steering Committee 
be established to undertake preparatory work for organizing and 
NGO forum parallel to the proposed 1993 United Nations 
Conference on Human Rights, (b) to work to that end, regional 
working groups be set up which would be represented in the 
International Steering Committee, (c) efforts must be made to 
ensure full and effective participation by national and 
international NGOs in the 1993 United Nations Conference, 
and (d) the UN Centre for Human Rights, Geneva, should 
facilitate access to all NGOs and concerned human rights groups 
to the host country in which the United Nations Conference and 
the parallel NGOs conference would be held; 

16. Further recommends that the text of the Final Act of 
this Congress be widely disseminated and in this regard requests 
the United Nations Centre for Human Rights to take all necessary 
measures for dissemination of the Recommendations of the 
Congress to all United Nations bodies, Governments and 
international non-governmental organizations. 
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